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FOREWORD

Adam Smith, in his notebooks, which would eventually
contribute to The Wealth of Nations, wrote that: ‘Little else is
requisite to carry a state to the highest degree of opulence from
the lowest barbarism, but peace, easy taxes and a tolerable admin-
istration of justice’ (1976: x1). However sensible Smith’s policy
prescription is, he takes for granted in this passage the founda-
tional institutions that produce a social order characterised by
peace and justice. Fortunately, Smith’s good friend David Hume,
in his A Treatise of Human Nature, explicitly stated what those
foundational institutions were. Stability of possession, transfer-
ence by consent and the performance of promises provide the
foundation of a peaceful social order; in their absence human
society is impossible. ‘Society is absolutely necessary for the well-
being of men; and these are as necessary to the support of society’
(1978: 526).

In Paths to Property: Approaches to Institutional Change in Inter-
national Development, Karol Boudreaux and Paul Aligica tackle
the question of the establishment of a private property rights
regime in countries where property rights were previously collect-
ivised, severely attenuate or ill defined and poorly defended. In
short, their work is focused on those regions of the world where
economic development has been lacking. In many of these coun-
tries the people are forced to live in horrific conditions of poverty
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and political tyranny. While they try to understand the transition
to private property rights, Boudreaux and Aligica avoid slogans
and quick-fix answers. In fact, they argue that while we might have
very detailed knowledge of how the market economy can mobilise
the energies of the people to realise the gains from exchange and
create wealth within a system of private property rights, we have
very little knowledge about how to design, create and secure such
a regime of private property in the countries that need property
rights the most, namely the underdeveloped economies of Africa
and the transitioning former socialist economies.

In many significant respects the only path to reform is an
indigenous one. Institutional change cannot be engineered from
afar; and there is no one-size-fits-all prescription for development.
On the other hand, while there are many ways for people to live,
there are only a few ways for them to live peacefully and pros-
perously. And those few are all organised around a set of funda-
mental institutions that are nested within each other, with the
most fundamental being the right to private property (stability of
possession), freedom of contract (transfer by consent) and honest
commercial dealings (promise-keeping).

As Boudreaux and Aligica show, countries that find their way
to clearly defining and enforcing property rights realise the benefits
of economic growth and development, while those that are unable
to make that transition continue to suffer. But the authors go
beyond simply documenting this experience in the modern history
of development. They want to help provide methods to ease the
path to property, and thus prosperity and peaceful social coop-
eration. They discuss recent history in Africa, China and Russia. In
the process, they discuss not only the problems of the ‘tragedy of
the commons’, when property rights are ill defined or collectivised,
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but also the ‘tragedy of the anti-commons’, when property rights
are too fragmented by policy design and thus generate unintended
and undesirable consequences on the path to property.
Functional property rights regimes exist within a complex
web of institutions, including the rules of acquisition, transfer
and use, as well as the mechanisms of enforcement and dispute
resolution, all embedded within a support system of norms, values
and beliefs. In an economy, the operating property rights regime
is the by-product of the action of ‘property rights entrepreneurs’
(who are always within a particular context of time and space) and
longer-term evolutionary processes that govern social intercourse.
From a strict economic perspective, property rights entrepreneurs
will define and enforce property rights when the benefits of having
awell-defined system outweigh the costs of creating such a system.
This act of creation often takes place at the local level, but it could
in theory be initiated at higher levels of government —including the
legislature. Some mix of Coase and Hayek helps us work towards an
answer. Faced with conflicts of resource use and interpretation of
who owns what, we seek to rely on norms and conventions to get
the initial ‘ownership’ endowment, and then we rely on exchange
processes to negotiate away the conflict. If negotiations break
down because of continuing confusion over ownership, then we
seek resolution through clarification of ownership rights with the
courts. A judge will adjudicate our case and clarify the property
rights structure, which in turn will enable us to negotiate away any
conflicts. Ifadjudication is unable to fix our problems, then perhaps
the legislature might provide some relief. Boudreaux and Aligica
provide some evidence from Africa that while legislation can create
property rights quickly and unequivocally, it can also introduce
conflicts and controversy over the property rights structure.

11
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So the simple Coasean formula for resolving disputes over
resource use — negotiate, adjudicate, legislate — has its limita-
tions. Only when the informal norms, customs, habits and beliefs
align with the newly established formal institutions of property,
contract and consent will the positive impact of the property
rights structure be realised.

When property rights are so embedded in an environment
where they ‘stick’, the path to property leads to the path to pros-
perity in short order. Property rights provide the foundation for
the market economy. Without private property rights there would
be no exchange, and without exchange there would be no prices,
and without prices there would be no rational accounting based
on profit and loss statements. The three Ps of property, prices
and profit/loss provide within a dynamic economy the three Is of
incentives, information and innovation. High-powered incentives,
the mobilisation and utilisation of dispersed information, and the
constant striving to innovate and find lower-cost ways to produce
existing goods and services, as well as to discover new goods and
services that others desire more highly, are what defines a thriving
economic system. As stated earlier, the path to property paves the
way for the path to prosperity.

Hopefully for the millions of poor souls still struggling in
conditions of severe poverty the international development policy
community will listen to Boudreaux and Aligica, and learn how
to find the most effective path to property for each of the coun-
tries the agencies are seeking to help. It is not foreign aid which
will help these countries; and foreign aid will be redundant if
they find the way to private property, freedom of contract and
promise-keeping, because the opportunities for mutually benefi-
cial exchange and wealth creation will be plentiful. Poverty will

FOREWORD

finally become a thing of the past rather than a trap from which
they cannot seem to escape.

PETER J. BOETTKE

BB&T Professor for the Study of Capitalism at the Mercatus Center and

University Professor, Department of Economics,

George Mason University, Fairfax, Virginia

September 2007

The views expressed in this monograph are, as in all IEA publica-
tions, those of the authors and not those of the Institute (which
has no corporate view), its managing trustees, Academic Advisory
Council members or senior staff.
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SUMMARY

Economic development requires the creation of sound
political and legal institutions — in particular, secure and
functional property rights.

Among policy-makers there is still widespread ignorance
about how to design, create and secure functional property
rights systems in the developing world. Detailed institutional
analysis may therefore be more productive than engaging in
the old ‘nationalisation’ versus ‘privatisation’ debate.
Successful programmes of property rights reform recognise
the complexity and uniqueness of existing property
environments. Each individual context calls for a discrete
response. Quick-fix, universal solutions are likely to fail.
Because there is no unique solution to fit all cases, one needs
to think of property rights policy as a strategic process, not a
blueprint-based social engineering undertaking.

The available strategies of property rights creation are defined
by the various combinations of two basic paths: evolutionary
(spontaneous, bottom-up) and legislative (top-down, fiat).
Understanding whether or not the de facto property
environment matches or tracks de jure rules is crucial.
Caution against over-reliance on fiat and legislation should
be paralleled by balanced and realistic expectations regarding
the power and limits of the evolutionary approach.

15
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Property rights could hardly exist without institutional and
technological means of defining, monitoring and enforcing
them. ‘Property-rights technologies’ are a key consideration
in any strategy of creating property rights.

Property rights have an economic basis. There are economic
thresholds beyond which it makes economic sense to
introduce property rights and thresholds under which costs
hinder the emergence of specific property arrangements.

A process view of property rights reform shifts the attention
from the creation of a static configuration of rules and laws to
the creation of a flexible and resilient system which can adapt
to changes in costs, technologies and social circumstances.
Expectations regarding property-rights-based development
policies are high and rising. It is therefore essential that
implementation strategies take adequate account of their
cultural and institutional contexts. Disappointing outcomes
resulting from defective implementation may lead eventually
to the dismissal of the idea that robust property-rights
systems are essential for economic growth.

FIGURES AND BOXES

Figure 1 Economic freedom and per capita GDP
Box1  Property rights in Botswana

Box2  Property rights in China

Box3  Property rights in Russia
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PREFACE

The late Peter Bauer (Lord Bauer of Market Ward) demon-
strated that the economic results of foreign aid are negative. Yet
almost forty years after the publication of his classic Dissent on
Development, powerful coalitions of non-governmental organisa-
tions such as Make Poverty History continue to lobby Western
governments to increase aid payments to developing countries.
Accordingly, state expenditure on ‘development assistance’ has
increased in recent years, as if decades of failure can be over-
turned by sending yet more money. In reality this means pred-
atory governing elites will continue to be propped up by these
aid payments. Continued social breakdown and aid dependency
will be inevitable consequences of the burgeoning global welfare
state.

The Enterprise Africal project was undertaken to challenge the
conventional wisdom that economic development can be brought
about by a combination of state intervention and foreign assist-
ance. This initiative, a joint venture involving the Mercatus Center
at George Mason University, the Free Market Foundation of
southern Africa and the Institute of Economic Affairs, has sought
to examine alternative policies based on trade and entrepreneur-
ship among individuals rather than economic planning by govern-
ment diktat. A team of researchers led by Karol Boudreaux (one
of the authors of this monograph) travelled through sub-Saharan
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Africa over a two-year period conducting detailed research on the
role of local entrepreneurs and markets in overcoming poverty.
They looked at coffee production in Rwanda, mobile phones
in Botswana, natural resources in Namibia and taxis in South
Africa — to list just some of the case studies. The results are very
encouraging.

The researchers have shown that private enterprise has played
a pivotal role in raising living standards in many different parts of
Africa. Indeed, entrepreneurs have often been able to bring about
improvements despite facing predatory governments and political
instability. The team have published their findings in the Mercatus
Policy Series, and in a symposium on ‘Enterprise Solutions to
Poverty in Africa’ in the June 2007 issue of Economic Affairs. The
research has also been disseminated through more than two
dozen newspaper articles. In addition, several meetings have been
held with academics, politicians and representatives of aid organi-
sations. As a result it is hoped that the development establish-
ment will become more receptive to measures that facilitate trade
and entrepreneurship and less focused on programmes based on
foreign aid, thereby avoiding the devastating policy mistakes of
the twentieth century.

While the Enterprise Africa! studies have shown that Africa’s
entrepreneurs are making an important contribution to the alle-
viation of poverty on that continent, it is clear that their activ-
ities are hampered by the shortcomings of their governments. In
particular, the absence in many countries of secure and transfer-
able property rights acts as a significant deterrent to medium- and
long-term investment. Entrepreneurs are therefore likely to remain
small-scale rather than developing into the tycoons that drove
forward industrialisation, first in Europe and North America,

19
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and later in the Far East. This monograph therefore addresses the
question of how best to create or reform property rights systems
in developing countries. Although solutions may usefully be
informed by political and economic theory, the authors draw on
the project’s detailed case studies to suggest that property-rights
policies are more likely to succeed when they develop gradually
and are tailored to local norms and circumstances rather than
imposed from above by governments and supranational institu-
tions. This is an important conclusion which cuts across conven-
tional ideological divisions and shows the practical policy value of
the Enterprise Africal initiative.
DR RICHARD WELLINGS
Deputy Editorial Director,
Institute of Economic Affairs
September 2007

Paths to Property

Approaches to Institutional Change in
International Development



1 INTRODUCTION

Much recent work in economics and political science
focuses on the role institutions play in creating social order and
promoting or hindering economic development. A significant
part of this interest was triggered by a startling reality: despite
the transfer of more than a trillion dollars in development aid
from the developed to the developing world over the last several
decades, absolute poverty persists. Many countries, particularly in
Africa, are still desperately poor — indeed, some are poorer today
than they were in the 1970s. The traditional approaches to inter-
national development have failed. While a host of notable voices,
under the spell of old thinking, still issue loud calls for increases in
aid to the developing world, others, drawing on recent advances
in economic and political theory, look to the institutional environ-
ment and alternative strategies of institutional change for more
robust and constructive answers to the riddle of international
development.

This study examines the challenges posed by one of these
institutions — property rights. The academic literature suggests
that secure rights to property provide an important foundation
for an economically vibrant society. The problem of how best to
implement policies that create and secure these rights therefore
becomes an important practical challenge for both the interna-
tional development community and officials in the developing
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world. Put another way, what are the most effective reform strat-
egies aimed at property rights creation and preservation? What
are the most fruitful approaches to the creation of an institutional
environment conducive to efficient and adaptive property rights
arrangements? How can we ‘get the institutions right'?

Drawing mainly on examples from sub-Saharan Africa, this
study explores the avenues of property rights creation and change.
The institutional environment in African countries is both rich
and challenging, providing paradigmatic examples of the ways in
which property rights have developed and changed over time in
response to local needs and external intervention. Two basic ideal
types will be employed to conceptualise the paths to the creation
of property rights: (1) via decentralised evolutionary transforma-
tion; and (2) via centralised legislative intervention. Either path
may, in particular circumstances, lead to positive, efficient and
freedom-enhancing changes. In other cases, either path may lead
to negative changes that limit freedom and hamper economic
development. In some situations it will be beneficial to formalise
property rights while in other situations formalising these rights
will create opportunities for elites to capture much of the value
of the formalised property. Similarly, in some cases customary
law will provide relative security of property rights, in large part
because customary law reflects social norms and belief systems.
Customary law may also, however, marginalise minority groups,
outsiders and women. Identifying which path to follow in the
search for secure property rights is a daunting challenge.

We argue that, despite the strong temptation to search for
universal or ‘one-size-fits-all’ solutions, there is no single formula
for the creation of secure property rights (Deininger, 2003; Lund
et al., 2006: 3). Rather, the path chosen in a given situation will

INTRODUCTION

require a strong knowledge of the specific institutional environ-
ment, stakeholders’ interests and local culture, as well as an astute
application of strategic rationality. While the proposition that
secure rights to property will further economic development is
uncontroversial, our study focuses on the insight that there is no
one ‘correct’ way to create secure property rights. We argue that
policy change that leads to secure property rights is a dynamic
process and therefore policymakers who wish to amend the prop-
erty-rights environment must be alert to the fluid and complex
nature of the policy process. We offer several basic elements of
an intellectual toolbox that highlight common pitfalls that may
frustrate policy reform. We also identify several strategic issues to
be considered when contemplating change to the property-rights
environment. It is our contention that by embracing the specific
nature of property environments, the conceptual space defining
the policy programme of property rights creation will become
better attuned to the practical challenges of the international
development agenda.

Our study should be seen as a contribution to what in the
policy evaluation literature is called the ‘programme theory’
element (or phase) of a policy process (Rossi, 2004; Bickman,
1987), and more specifically to its implementation dimension. As
Rossi, one of the key authors in the field, puts it, ‘program theory
has been described and used under various names’ (i.e. concep-
tual map, and action theory) but ‘there is no general consensus
about how best to describe a program’s theory’ (Rossi, 2004: 136).
Yet the essence of the idea is simple: it refers to the conceptual
space surrounding a specific policy programme or policy agenda
and it consists of notions, theories, models, lessons learned and
various ‘know-how’ elements in various stages of aggregation and

25
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conceptualisation. As such, ‘it is the foundation on which every
program rests’. A programme’s theory, adds Rossi, ‘can be a good
one, in which case it represents the “know-how” necessary for the
program to attain the desired results, or it can be a poor one that
would not produce the intended effects even if implemented well’
(ibid.: 134-6).

For ‘programme theory’ to be assessed and improved,
however, it must first be explored and expressed as clearly as
possible. The ongoing effort of adjustment between, on the one
hand, theory and, on the other hand, policy and practice always
requires a periodic reconsideration of ‘programme theory’. Seen
from this perspective, our study, anchored on both sides of the
theory—policy divide, is an instantiation of a standard practice: the
practice of taking stock of a policy-relevant issue and its concep-
tual wrapping, and of discussing it by looking both backward
and forward at some of the most important lessons learned and
challenges ahead. It is an unassuming contribution, yet one that is
always indispensable for the advancement of any policy agenda.

2 INSTITUTIONAL POLICY AND
ECONOMIC DEVELOPMENT

Institutions and economic theory

Over the past three decades economists have made a strong,
sustained case for the tenet that economic development is closely
correlated with the strength or weakness of institutional arrange-
ments (North and Thomas, 1973; North, 1990, 1989; Rodrik et al.,
2004; Weingast, 1995). In his 1993 Nobel Prize speech Douglass
North said: ‘Institutions form the incentive structure of a society
and the political and economic institutions, in consequence, are
the underlying determinant of economic performance.” A direct
implication of this is the idea that the economic and political
performance of a society is not primarily determined by the avail-
ability of resources and related constraints but by institutional
successes or failures (Olson, 1982; Ostrom, 1993; Pipes, 1999).

The applied or policy-level corollary of these conclusions
is that economic development strategies should be seen as a
combination of two types of approaches: those aiming to optimise
the economic processes within existing institutional arrange-
ments and those aiming to transform (or reconstruct) the existing
institutional framework in ways that would create the conditions
for growth-generating economic processes. The first approach
has been at the core of economic policy since World War II. Its
strategy is a matter of manipulating policy ‘instruments’ within

27



PATHS TO PROPERTY

28

given ‘systemic parameters’. A policy had fargets (that is, goals or
desired values of endogenous variables derived from the prefer-
ences of policymakers) and the targets were reached by applying
instruments (exogenous variables controlled by policymakers).
This so-called quantitative policy model prescribed what target
values were attainable and how they could be attained (Hansen,
1963: 7; Eggertsson, 1997: 63). In other words, this strategy takes
as given the structure of the economic system and manipulates
existing economic relationships towards a specific target.

The other type of strategy is different. Institutional or struc-
tural policy seeks to change the structure of the system. If, in the
case of quantitative policy, the (immediate) goal is to achieve a new
value for a target variable then, in the case of qualitative policy, the
objective is to add new variables and to create a new relationship
between instruments and targets (Eggertsson, 1997: 64).

Until recently mainstream economic theory was relevant
primarily for quantitative policy. According to this view, the
economic system was exogenous and in most cases reduced to
several primitive parameters. The approach seemed to have
universal validity as most of its applications were used in the case
of the stable, Western system (although its relevance had been
a matter of debate even in that case). On the other hand, unlike
quantitative policy, institutional or structural policy could not be
employed effectively without a theory of institutions and institu-
tional change (North, 1997: 14-16; Eggertsson, 1997: 63). This type
of strategy required a different approach based on a deeper under-
standing of the social, cultural and historical context of economic
policy decision-making. Moreover, in most cases those cultural,
social and institutional elements were not the context but part
and parcel of policymaking.

INSTITUTIONAL POLICY AND ECONOMIC DEVELOPMENT

One of the consequences of the dichotomy created by the
conceptual separation between structural policy and quantitative
policy was that most economists specialised in quantitative
policy. Structural policy issues were relegated to what was increas-
ingly seen as the periphery of the field: development economics,
economic history and comparative economic systems. And even
there they were more or less neglected. As Hayek (1974) put it,
‘while in the physical sciences the investigator will be able to
measure what, on the basis of a prima facie theory, he thinks
important, in the social sciences often that is treated as important
which happens to be accessible to measurement’. This left most
economists unprepared to deal with the profound structural
policy issues posed by the international development challenge. In
policy area after policy area the development experience exposed
the inability of the field to identify or anticipate crucial problems
and to articulate credible solutions. And thus, failure after failure
piled up in the practice of international development (Easterly,
2003). Out of that, a series of very important lessons emerged and,
in a sense, the new institutionalism may be seen as an attempt to
synthesise and organise these lessons.

The institutionalist message is clear: in order to generate
economic performance one needs to transform the institutional
framework or architecture of a social system in a specific direc-
tion. Systems that effectively combine institutions in ways that
provide for relatively low transaction costs, that generate volun-
tary exchange, reduce uncertainty, capture and distribute relevant
information, encourage innovation, increase coordination and
cooperation and control conflict, are better able to create the
conditions for sustained economic growth. While we now recog-
nise that institutions matter, there is also a perception that, in a
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sense, some institutional arrangements are foundational or more
basic than others. And in this respect special attention has been
given to the institution of property rights.

Property rights and economic growth

Authors such as Nobel laureates Ronald Coase and Douglass North
have insisted on the importance of well-specified, secure rights
to property for economic growth. In their work they open up an
entirely new research programme by elaborating and explaining
the link between property rights, transaction costs and economic
performance. Trade, economic exchange and property rights are
facets of the same social process leading to economic develop-
ment. If one does not hold secure rights to a piece of property —
personal property, real property, tangible or intangible property
— there is little opportunity for voluntary exchange. There may be
opportunities for theft or plunder, but not for mutually beneficial
trading relations leading to the productive allocation of social
resources. Trade, in turn, drives economic growth so long as the
institutional framework within which traders operate provides
for relatively low transaction and production costs ‘in a world of
specialization and division of labor” (North, 1990: 98). Property
rights are one of the institutions that help to lower the costs of
transacting and which promote cooperative behaviour, allowing
individuals or organisations to gain from trade. When property
rights are secure, individuals have stronger incentives to seek
profits, to enter into contracts and to resolve disputes. In addition,
with secure property rights people are more likely to invest in both
physical and human capital (Libecap, 2000; Deininger, 2003).
Economic growth rates are higher and people are wealthier in

INSTITUTIONAL POLICY AND ECONOMIC DEVELOPMENT

nations where property rights are secure and where the govern-
ment uses its powers of public expropriation only sparingly.
Recent research suggests a strong positive relation between a
country’s level of economic development and the security of
property rights in that country (Knack and Keefer, 1995; Acemoglu
et al., 2001; Zak, 2002; Gradstein, 2004). Wealthier societies are
more likely than poorer ones to enforce property rights, providing
more security to rights-holders. Gradstein argues that public
enforcement of property rights takes place in wealthier countries
where individuals willingly bear the burden of enforcement costs.
Improved enforcement ‘causes economic growth, thus perpetu-
ating the willingness to secure property rights’. The result, he says,
is a bifurcated world: one in which property rights are protected
and incomes are high and the other where there is minimal public
enforcement of property rights coupled with low incomes (Grad-
stein, 2004: 2).

Evidence of this relationship is seen in reports such as the
Index of Economic Freedom, produced annually since 1995 by the
Heritage Foundation and the Wall Street Journal in association
with other think tanks such as the IEA. This index ranks countries
numerically to determine which are the most economically free.
The ranking measures ten economic freedoms, one of which is
property rights. These measures are weighted equally and scored
on a 1-100 scale with 100 representing an environment or policies
conducive to maximum economic freedom. Property rights are
defined as ‘an assessment of the ability of individuals to accumu-
late private property, secured by clear laws that are fully enforced
by the state’.

Results for 2007 show that the ten countries that ranked
highest in the world in terms of economic freedom all received

31



PATHS TO PROPERTY

32

Figure 1 Economic freedom and per capita GDP
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scores of 9o for their property-rights environment. Wealthy coun-
tries have the highest levels of property-rights protection. They
do more to enforce these rights and to ensure that people are able
to benefit from the creative use of property. The Index notes that
the freest countries ‘have twice the average per capita income of
the second quintile of countries and over five times the average
income of the fifth quintile of countries’. This relationship is illus-
trated in Figure 1, from the 2007 Index.

Compare these results with those for sub-Saharan Africa (SSA).
According to the Index, SSA is the poorest region of the world with
an average GDP per capita of $1,984 in 2006. This income level is
one tenth that of the average income in the Americas and Europe
(Undex of Economic Freedom: 70). The average economic freedom
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score for SSA countries is 54.7, as compared with a world average
of 60.6. The Index notes: ‘Sub-Saharan Africa is also ranked last in
seven of the 10 economic freedom categories and performs espe-
cially poorly in terms of property rights, freedom from corruption,
and business freedom’ (ibid.: 72). SSA countries score an average
of 34 in property-rights protection, as compared with an average
score of 61.7 for European countries and 48.5 for the Americas.
No country in SSA scores higher than 70 out of 100 and half of
the countries score just 30 out of 100 in property-rights protec-
tion. Among the lowest-scoring is Zimbabwe, a country that has
experienced severe economic contraction over the past five years.
Zimbabwe’s property-rights measure in 2007 was a mere 10 out of
100. With such limited protection of property rights and limited
governmental abilities to provide security and to enforce rights,
the people of SSA face debilitating constraints in trade. In cases
such as Zimbabwe, they also face severe insecurity when the
government attempts to intimidate voters by demolishing the
housing of the poor and powerless.

Results from the Index track those from other indices,
including the Economic Freedom of the World rankings and the
new International Property Rights Index. In their 2006 Economic
Freedom of the World report, Gwartney, Lawson and Easterly point
out that nations in the top quartile of economic freedom have
an average per capita GDP of $24,402 compared with $2,998 for
countries in the bottom quartile. Countries in the bottom quartile
have negative economic growth rates of —o.2 per cent. Of the ten
least free countries in the world, seven are in Africa. The majority
of nations in the bottom quartile are in Africa.

The 2007 International Property Rights Index ranks 70 coun-
tries in terms of protection of physical and intellectual property.
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Rankings are on a o (weakest level of protection) to 10 (strongest
level of protection) basis. In this first iteration few African coun-
tries are ranked. Of those that are, three rank in the second
quartile: South Africa, Tunisia and Mauritius. Malawi, Egypt and
Tanzania are ranked in the third quartile and Kenya, Nigeria and
Ethiopia are ranked in the bottom quartile. The average GDP per
capita for countries in the second quartile is $15,679; for those in
the third quartile it is $7,665 and for those in the bottom quartile
$4,294. Citizens in countries in the top quartile have an average
GDP per capita of $32,994, which is seven times greater than that
of citizens in the bottom quartile. As with the Index of Economic
Freedom and the Economic Freedom of the World rankings, a ‘posit-
ively sloped trend line indicates that countries with stronger
property rights protection enjoy a higher per capita income
than countries at the low end of the IPRI rating’ (IPRI, 2007: 31).
The report notes this is a trend, not an unambiguously proven
causality (ibid.).

In a similar vein, authors such Boettke et al. (2004) and
Anderson and Hill (2003) emphasise that if entrepreneurship is
the driver of economic change and development, the basic rela-
tionship between entrepreneurial behaviour and property rights
is crucial for our understanding of economic development. Entre-
preneurship is an avenue for using property in potentially valuable
ways and for keeping economies dynamic. This dynamism
would be quashed, however, if entrepreneurs were unable to use
property to create value. Wealth creation depends upon an insti-
tutional environment that provides individuals with secure rights
to use and transfer property and which allows for and encourages
entrepreneurship.

INSTITUTIONAL POLICY AND ECONOMIC DEVELOPMENT

Creating effective institutions

The robust finding that property rights are among the most impor-
tant institutions in terms of economic development is counter-
balanced by the observation that creating effective institutions
has proved to be extremely challenging. Our knowledge of how
to design, create and secure functional property-rights systems
in those areas and societies that need them most, the developing
world, is incomplete. Economic indices, such as those mentioned
above and the World Bank’s Doing Business report, provide infor-
mation about the relative strength or weakness of property rights
in different nations." These indices are helpful in highlighting
problem areas such as the length of time it takes to register
property or the lack of an independent judiciary. They can guide
local officials and/or development experts who seek to identify the
steps that should be taken to improve property rights in a given
environment. Yet indices will take reformers only so far.

Institutional policies and strategies need more than just a
mere general diagnosis based on statistical data points or generali-
sations constructed by academic researchers. Changing, adjusting
or creating institutions are complex processes that depend on a
large number of conditions and causes, specific to each case and
context. As Deininger notes:

In view of the wide variation of conditions across countries,
it is impossible to implement ‘patent recipes’ without an
awareness of local conditions. Doing so can result in ad
hoc interventions that can have serious negative impacts.
For example, if the legal basis is inadequate, modernizing

1 The 2007 Index of Economic Freedom can be accessed at www.heritage.org/index/.
The Economic Freedom of the World report is found at www.freetheworld.com/
release.html. See www.doingbusiness.org for the World Bank’s reports and data.
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land administration institutions and land records may be of
doubtful value. (Deininger, 2003: 179)

As this quote makes clear, institutions do not exist in a
void; rather, they are strongly linked to each other. They form
an interrelated system that evolves and adjusts in response to
changes in the individual institutions. A change in an institu-
tional component such as a property-rights arrangement usually
implies changes in other, connected or related, institutions. In
other words, embedded or nested institutional arrangements
are the norm. Institutional change strategies aimed at generating
economic development must therefore take into account the
systemic nature of institutional arrangements.

The idea that institutions such as property rights are nested
in other institutions and that they reciprocally define their func-
tioning offers a very powerful framework for policy analysis and
social change (USAID, 2007). The relationships between insti-
tutions and their mutual enforcement, or the possible frictions
and tensions emerging when they clash or overlap, constitute an
important reality to be taken into account by any institutional
change initiative. Given this complexity, institutional change
strategies or institutional design efforts should reject mechan-
ical, formulaic approaches or the application of some allegedly
universal solution. Rather, such interventions should take into
account the institutional intricacies specific to each particular
case, including contextual variables and the actions and beliefs of
stakeholders. This suggests that institutional design and change
are processes in which not only a systemic understanding is needed
but also a prudent application of strategic rationality. Moreover,
as with any strategic process, uncertainty abounds.

INSTITUTIONAL POLICY AND ECONOMIC DEVELOPMENT

The remainder of the study explores some of the problems
and challenges associated with the strategies and policy processes
that may lead to the creation of property rights. For example, how
does the reality of institutional complexity affect policies that seek
to create or consolidate property rights? What are the conceptual
lenses that help us to deal with the complexity of property-rights
systems in the non-Western context? In the light of the institu-
tionalist literature it has become apparent that the search for a
formula or universal solution for property-rights arrangements
is futile. At the same time, it is clear that the absence of such a
formula should not immobilise the reform process. The very
attempt to deal with these questions will put policymakers in a
better position to understand what is involved in the process of
creating property-rights systems in the developing world and thus
better prepare them for practice.
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3 PROPERTY RIGHTS AND INSTITUTIONAL
COMPLEXITY

While general lessons remain relevant, it is absolutely essential
that policymakers understand both the structural complexity and
the de facto environment of property-rights systems. Adequate
account must be taken of the variety of stakeholders involved and
the broad institutional context that exists in a given place at a
given time, together with the customs and social norms that apply
to the sphere of property use and transfer. Property rights imply
a complex web of interactions: of acquisition, transfer and use
rules, enforcement and monitoring systems, identification and
information-storage mechanisms (whether formal or informal),
and dispute resolution procedures, all supported by a variety of
norms, values and beliefs.

The intricacy of the property-rights phenomenon in its many
contextually determined forms escapes a unique definition or
conceptualisation. Accordingly, the various aspects of property
rights have been approached and discussed in the literature
from many different perspectives. Only when put together do
these discussions offer something closer to a realistic image of
the complexity of the property-rights phenomenon. Recognising
and taking into account its multiple facets has important conse-
quences for the way we approach the task of creating or restruc-
turing property-rights systems, especially in the non-Western,
developing world.

PROPERTY RIGHTS AND INSTITUTIONAL COMPLEXITY

If policy reform generally is a dynamic process, so too is prop-
erty-rights reform. Policy change to secure property rights will
occur in discrete property environments, each of which will in all
likelihood call for its own response. For instance, in African coun-
tries, property rights exist in an environment in which customary
law dealing with land use and allocation typically coexists with
statutory law and elements of colonial-era law, either common
or civil. If nations are signatories to regional and international
conventions that seek to protect property rights, further layers of
rules are added. Any institutional reform may need to consider
several levels of legal rules simultaneously or sequentially in
addition to other concerns.

The reality of institutional complexity means it is essential to
identify and understand which property rules obtain in particular
situations and how the differing rules interact. As property
rights are embedded in other institutions, a variety of other legal
rules — rule-of-law issues, labour regulations, banking regula-
tions, etc. — also often influence whether or not a property-rights
reform will be ‘successful’. In addition to formal legal rules, one
must identify if and how customary law, social norms and belief
systems regarding property affect the observation and enforce-
ment of rules. For example, giving women the legal right to inherit
property, via a statute or constitution, may not accomplish the
goal of providing a thicker bundle of secure rights if customary
law and/or social norms on the ground oppose this change.

In addition to identifying which rules and norms may affect
property rights, it is also important to identify actual or poten-
tial drivers (blockers) of property change. For instance, who
has something to gain or something to lose from the status quo
or from changes in property-rights rules? Sometimes changes
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are instigated by property-rights entrepreneurs, who may risk
sanctions in exchange for expected gains from shifting rules
(Anderson and Hill, 2003: 120-24). In other cases, change may
reflect a broader shift in social norms. Put somewhat differently,
it is important to understand who demands and who supplies
institutional change and why (Feeny, 1993). Moreover, it is neces-
sary to understand how these ‘drivers’ of change add new layers
of complexity to a property-rights problem." Any intervention
will sooner or later have to cope with the daunting diversity and
intricacy exhibited by property rights and property-rights-associ-
ated social structures.

The following brief overview of some of the conceptual frame-
works used in the study of property rights further illustrates the
nature of the complexity of property environments. Property
rights have, of course, a legal dimension but they also have
economic, cultural and sociological dimensions. In order to create
more secure rights to property, policymakers and practitioners
would be well advised to take all these aspects of property into
consideration.

The legal perspective on property rights

A typical entry point when dealing with property rights is to see
them from a legal perspective. Reference texts in law state that
property rights are ‘any type of right to specific property whether

1 When changes to a property-rights environment reflect a broad social consensus
— captured in custom and social norms — about how to allocate resources, these
changes are more likely to be respected and enforced. When changes reflect nar-
row interests, however, and/or when they enrich local elites or political or busi-
ness elites, the changes may well lead to conflict — even if, perhaps especially if,
these changes are in the direction of increased individualisation.

PROPERTY RIGHTS AND INSTITUTIONAL COMPLEXITY

it is personal or real property, tangible or intangible. [Property is]
an aggregate of rights which are guaranteed and protected by the
government ... That dominion or indefinite right of use or disposi-
tion which one may lawfully exercise over particular things or
subjects’.* Lawyers, and many economists, use a ‘bundle of sticks’
analogy when discussing property rights — the rights are described
as sticks in a bundle. Each right, or stick, is discrete and separable
from the others. Taken together, or ‘bundled’, the sticks make up a
substantial and sometimes very complex whole. When individuals
are empowered to decide which sticks they wish to keep and which
they wish to trade away or purchase, they have a broader authority
or dominion over resources and increased opportunities to make
profitable use of them. This does not mean, however, that rights
to property should always be allocated to individuals. Individuals
often choose to define some rights as collective rights because
individual allocation is perceived to be too costly (Ostrom, 1990).

Property rights as social institutions

A somewhat broader definition and approach would be that
property rights are the social institutions that define and limit
the privileges individuals hold with regard to specific resources
(Libecap, 1989: 1). Property rights typically develop and evolve in
situations where a social consensus supports particular decisions
regarding the allocation, use and transfer of resources. At times,
of course, rights are created by fiat and may signal little social
consensus. Rights may be formalised in legislation or regulation
or they may be informal rules and norms. Either way, so long as

2 Black’s Law Dictionary (1993).

41



PATHS TO PROPERTY

42

people respect the rules and the rules are enforced, both varieties
of rights — formal and informal — work effectively. Nevertheless,
the formal-informal dichotomy and the social mechanisms asso-
ciated with it further complicate the ways in which we understand
property rights arrangements.

The economics of property rights

Irrespective of their conceptualisation, one of the general
lessons we have learned about property rights is that they are
costly to create. This is an important consideration which intro-
duces further complexity to property-rights systems. Efforts to
create more secure property rights will involve a variety of costs:
mapping the property-rights environment, clearly defining new
rights, working with change agents (blockers) effectively, as well
as implementation and enforcement. While scholars point to the
costliness of defining and enforcing rights, reforms may not last if
change agents are ignored or if the baseline property environment
is not fully understood and mapped.

It is costly to create property rights but it can also be costly
to transgress social norms related to property use. Transgres-
sions can lead to a variety of sanctions: curses, ostracism, loss of
reputation and penalties are just some examples. Thus bundles of
rights bring with them bundles of social norms and costly social
processes. A system of property rights is costly to create or modify
because it requires that people devote time and effort to defining
the extent and scope of the rights. They must specify who does or
does not hold which rights and, importantly, they must enforce
the rights against others.

Economists argue that people are willing to incur the expense

PROPERTY RIGHTS AND INSTITUTIONAL COMPLEXITY

of creating rights when the marginal benefits exceed the marginal
costs involved (Libecap, 1989: 126—9). Benefits will normally
exceed costs when a resource becomes scarcer. Scarcity will induce
individuals to experiment with different property rules in an effort
to find a system that improves their wellbeing by allowing them
to capture more of the value of the resource. This evolutionary
view of property is often interpreted as increasing the efficient
allocation of scarce resources by channelling them to their high-
est-valued user. As discussed below, some scholars question this
premise.

Sometimes property-rights entrepreneurs are individuals
or small groups (for example, cattlemen in the American West
who developed individualised rights over grazing land); at other
times, a broader swath of society experiments with new rules. This
experimentation can happen under any legal system: customary
law, common or civil law, or with a statutory regime. As a general
rule, the more specific a right is, the more expensive it will be to
create and enforce. As resources become increasingly scarce and
therefore more valuable, it will become increasingly worthwhile to
go to the time and effort involved in creating more specific rights
over those resources. For example, economist Harold Demsetz
argued: ‘the emergence of new property rights takes place in
response to the desires of interacting persons for adjustment to
new benefit—cost possibilities ... property rights develop to inter-
nalize externalities when the gains of internalization become
larger than the cost of internalization’ (Demsetz, 1967: 350; Ault
and Rutman, 1979: 163-82).
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Box 1 Property rights in Botswana

Botswana has led the African continent in terms of consistent
economic growth rates over the past 30 years. It maintained
one of the world’s highest economic growth rates from 1966
to 1991 — these rates were 6.1 per cent per annum and income
during those years rose from less than $600 per capita to nearly
$4,000 per capita. Other indicators of wellbeing, including
literacy rates, access to healthcare and access to clean water,
have also improved dramatically.

Much of this growth can be attributed to the wise and
restrained use of revenues flowing from diamond mining.
Another part of the answer may lie in the country’s property-
rights environment. The 1968 Tribal Land Act, which was
amended in 1993, provides clear rules concerning the
use, transfer and acquisition of communal lands (Dougan,
2004). Such clarity improves the security of property rights.
Interestingly, the 1967 Mines and Minerals Act transferred
rights to subsurface mineral wealth to the national
government; previously, such rights were held by tribes. Unlike
other African nations, however, and despite the nationalisation
of diamond wealth, Botswana has largely avoided the ‘resource
curse’ thanks to a strong institutional environment (Acemoglu
et al., 2001).

Botswana has generally succeeded, where other African
nations (most notably its next-door neighbour Zimbabwe)
have failed, not only because of the natural resources but also
as a result of its relatively healthy institutions. Restraints on
spending, a rule of law, low levels of corruption and respect for
certain classes of property were important determinants of its
performance. In 2007, the Index of Economic Freedom ranked
Botswana second in Africa, behind Mauritius.
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While there has been important and sustained economic
progress in the country since 1970, there are some reasons
for concern. As Susan Anderson notes: ‘[a]n unintended
consequence of the rapid development is that Botswana
today is weighted with a huge and pervasive government.
Macroeconomic data indicate a significant dependence upon
government spending. Government expenditure accounts
for over half of GDP, and over 65% of the total national
revenue collected for that expenditure comes from state-
owned enterprises, and government ownership of property. An
estimated 43% of the labor force works in the public sector’
(Anderson, 2005: 11).

In terms of its property-rights environment, Botswana
protects investors’ rights and does have an independent,
if much overworked, judiciary, but there is also room for
improvement. For example, the country does a relatively poor
job of protecting the rights of women to inherit property.
Although the country has de jure laws protecting women'’s
rights to own, use and inherit land, courts often fail to enforce
these rights, deferring instead to customary law and local
norms. For example, women married under customary law
are required to have their husband’s approval to buy or sell
property. With an extremely high incidence of HIV/Aids, many
women in Botswana lose husbands, fathers and brothers to the
disease but are unable to claim their rights to property. Land-
grabbing is a problem, as widows are thrown off land so that
other family members can stake claims.

In addition, starting in 1997, the government has been
evicting indigenous bushmen (San) from their ancestral home
areas in the Central Kalahari Game Reserve. The government
claims the removal is necessary to preserve natural resources.
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It seems, however, that the area may also be a new source

of diamonds. The San brought a class-action suit against
the government for violating their constitutional rights.

In December 2006 Botswana’s High Court held that the

government eviction was ‘unlawful and unconstitutional’.

Despite this, the government has not allowed the San to return

to the reserve.
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Enforcement and social norms

The corollaries of the above are many. Through them other facets
of the complexity of property-rights arrangements are revealed.
For instance, if scarcity and social norms are important, then one
may conjecture that the degree to which change will be advant-
ageous for new rights-holders depends, to a great extent, on two
factors: (1) how property is divided if it becomes individualised;
and (2) the effective enforcement of new rules. When allocations
reflect the underlying social norms of a community these allo-
cations are more likely to be respected and easily enforceable
(Blocher, 2006: 173). Conversely, when they do not, new alloca-
tions may lead to conflict and difficulties enforcing rights. In
addition, rule-of-law problems in many nations lead to insecure
property rights. Collective-action problems and elite capture of
resources may stymie the effective enforcement of evolving prop-
erty-rights rules. Overcoming enforcement problems remains a
major concern for those interested in developing secure property
rights (Dam, 2006). But that is never a simple issue as it involves
costs, incentives, social norms, customs, conflict management and
monitoring mechanisms.

PROPERTY RIGHTS AND INSTITUTIONAL COMPLEXITY

Criticisms of the evolutionary approach

For some scholars, the view of property rights as a social mech-
anism that evolves over time to promote efficiency through the
reallocation of resources is too simplistic. Jean-Philippe Platteau,
a land-tenure expert, argues that the empirical evidence does not
fully support the evolutionary story. This theory cannot, he says,
‘properly account for the oft-observed cases of chronic resource
degradation’, and he points to the overuse of their own grazing
lands by Orma pastoralists in Kenya as just one example (Platteau,
2000: 74, 93).

Platteau also argues that the evolutionary story pays too little
attention to the details of how communal property gets divided.
The division process can be captured by either local elites or by
government officials (Deininger, 2003: 9). In such cases, individu-
alisation may not lead to efficiency-enhancing outcomes. This,
he suggests, weakens the theoretical claims of the ‘evolutionists’.
Such examples illustrate how difficult it is to capture the property-
rights cases using only one interpretive framework.

Evolutionary theorists have, however, pointed out that insti-
tutions do not necessarily evolve to meet the greatest good for the
greatest number. North, for example, has argued: ‘Institutions are
not necessarily or even usually created to be socially efficient.” In
some cases it may be better to see them as ‘created to serve the
interests of those with the bargaining power to create new rules’.
In a world of zero transaction costs, ‘bargaining strength does not
affect the efficiency of outcomes; but in a world of positive trans-
action costs it does’ (North, 1993).

Nonetheless, the concern that an evolutionary path to property
expected to lead to a clarification and simplification can instead
lead to inefficient allocations is very significant. One hopes that
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insofar as individual rights are tradeable, opportunities to trade
will, over time, reduce inefficiencies and spread the gains from
the property-rights creation, though such Coasean bargaining
appears not to have worked well in post-Soviet Russia (Polishchuk
and Savvateev, 2004). In cases such as these, policy interventions
designed to limit predation or capture, and to move actors out of
an evolutionary dead end may be required.

Social capital and property rights

It is important to note that some authors argue that a concentra-
tion on increased efficiency tends to obscure other aspects of the
property-rights phenomenon that are at least as important as
those revealed by the concept of efficiency. One of those neglected
aspects is the important role that social capital plays in the evolu-
tion of property rights. Societies with relatively high levels of trust
and social capital may have an easier time travelling the evolu-
tionary path to property than societies with relatively low trust
levels. In economic terms, higher levels of trust in a society mean
it is less costly to transact with others; low-trust societies are high-
transaction-cost societies (Putnam, 1994).

Markets and secure property rights may also promote the
development of social capital by creating incentives for fairness,
generosity and cooperation. In recent research in the developing
world, a dozen anthropologists ran field experiments that involved
giving one person a sum of money to share (or not) with another
person. What the anthropologists discovered was surprising: those
people who come from societies with higher degrees of market
integration (expressed in terms of how frequently people engage
in market transactions) tended to make more generous offers than

PROPERTY RIGHTS AND INSTITUTIONAL COMPLEXITY

did people who were less integrated into markets (Henrich et al.,
2005).This research also notes that the sedentary groups studied
also have higher ‘payoffs to cooperation’ than do the migratory
or pastoralist groups. Sedentary groups tend to engage in more
market transactions than do less settled groups. Thus, there is a
correlation between groups that engage in higher levels of market
exchange and the degree of fairness, generosity and cooperative
behaviour that those groups demonstrate in their bargaining.
This research challenges the notion that markets promote self-
interested behaviour exclusively. As part of this body of research,
anthropologist Jean Ensminger compared behaviour among two
groups within the Orma community in Kenya. The Orma have
traditionally been pastoralists, but some are now engaged in trade
and earn a money wage. She discovered that traders and wage
earners ‘were more prone to engage in fair behavior than those
more engaged in subsistence production’ (Ensminger, 2004).

Property rights play a vital role in this equation. Giving more
people secure bundles of property rights will provide them with
greater opportunities to trade with others and to deepen their
level of market integration. And if it is true that individuals
who are more integrated into markets exhibit higher degrees of
fairness, generosity and cooperative behaviour than do people
who are less integrated, then property rights are an important
part of the mechanism for generating pro-social behavioral norms
and for lessening conflict.

Reputation, social norms and social exchange are issues
anthropologists have been thinking and writing about with regard
to property for more than a century. While some adopt a ‘bundle
of rights” approach and others focus on political or cultural
aspects of property, all point out the complexity of the structure
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and dynamics of property-rights arrangements. Moreover, in their
work they introduce the challenging problems of culture, power,
values and perceptions. For example, anthropologist Katherine
Verdery writes:

Economists generally understand property as a means of
regulating access to scarce resources and increasing their
efficient use by assigning persons rights in them relative to
other persons — a premise common to many political and
legal scholars as well. Underlying this notion is the axiom,
in my view highly questionable, that resources are naturally
scarce a priori and that all we have to do is figure out how to
get them and exclude others ... T hold, rather, that resources
are made scarce within a given system of values and power
relations ... Thus property as an institution often establishes
scarcity rather than arising in response to it. (Verdery, 2003:
16).

Verdery (ibid.: 18) focuses on the role of property in signalling
‘particular sets of social relationships — such as relations of use, of
exclusive owning, and of obligation. Culturally speaking, property
specifies what things have what kind of value and who counts as
a person, and it then positions these in wider sets of social rela-
tions’. Property tells members of a particular community who
belongs within the group and who is outside the group. In this
view, property reflects in important ways not just one’s place in
society but also one’s ability to enter into relationship with others.
Verdery (ibid.: 19) suggests that property be treated as ‘simultane-
ously a cultural system, a set of social relations, and an organiza-
tion of power’.

To sum up, whether viewed through the lenses of lawyers,
economists or anthropologists, property is a central organising
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feature of all societies and therefore one of the most complex
social institutions. The variety of approaches and ways of concep-
tualising property rights and property-rights-related phenomena
illuminates their complexity. Approaching the challenge of
creating secure rights to property only through the avenue of
legal rules and norms may mean overlooking important social or
cultural issues that will affect implementation and enforcement.
This complexity should not be seen as a merely analytical issue, or
as a standard academic rhetorical device meant to cover our lack
of understanding of social reality. If taken seriously as a statement
about the factual challenges facing policymakers engaged in inter-
national development, it has very important implications for the
practice of institutional change and international development.
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4 PATHS TO THE CREATION OF PROPERTY
RIGHTS

Once the challenge posed by the complexity of property rights
and their environment is understood, one develops a clearer
understanding of the dilemmas raised by the alternative strategies
and policies aimed at property-rights creation. As has already been
mentioned, in the international development community there
is widespread acceptance of the idea that secure property rights
contribute to poverty alleviation and to the creation of tradable
assets that the poor can use to help improve their wellbeing. There
is also an ongoing discussion of the role that property rights play
in decentralising power and protecting individuals from various
predations of elites. The important role property rights play in
limiting arbitrary authority was highlighted by Hayek:

The system of private property is the most important
guarantee of freedom, not only for those who own property,
but scarcely less for those who do not. It is only because the
control of the means of production is divided among many
people acting independently that nobody has complete
power over us, that we as individuals can decide what to do
with ourselves. If all the means of production were vested

in a single hand, whether it be nominally that of ‘society’ as
a whole or that of a dictator, whoever exercises this control
has complete power over us. (Hayek, 1944: 103—4)

Secure property rights are widely viewed as the foundation
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for more expansive trading relations, which in turn lead to higher
levels of economic development. Thus, it is widely accepted that
empowerment and development depend upon a secure prop-
erty-rights environment (Boudreaux, 2005a: 15-16). Developing
nations therefore have much to gain from creating and securing
property rights. The problem then becomes one of practical
application of these insights. The key question is how should
property rights be generated, nurtured and maintained in a devel-
oping society? What is the best approach? What is the sequence of
interactions that may lead to the creation or strengthening of this
crucial institutional arrangement?

One way of approaching these questions is to use a framework
inspired by institutional theory. We conceptualise the institutional
change process in two basic ways: via evolution or gradual shifts
in informal rules, and via legislation or shifts in formal rules and
norms. By implication, there are two basic paths to the creation
of property rights: via informal or evolutionary change and via
formal or legislative change. In the first case the approach is either
one of non-intervention or at most one of creating the condi-
tions for the evolutionary process to take place. In the second, a
direct and specific intervention is required. The two approaches
could be seen as the end points of a spectrum of possible posi-
tions. If that is the case, then our strategies are defined by the
various combinations of the two extreme ideal types: sponta-
neous, bottom-up, emergent evolutions; and top-down, precisely
targeted, fiat interventions.

The real-life practice of policy and institutional design
requires us to position our approaches on this continuum. To be
effective our strategy has to be calibrated to the complexity and
the specifics of each case. There is no unique solution to fit all cases.

53



PATHS TO PROPERTY

54

In some instances, a more evolutionary approach may work; in
others an intervention may be necessary to reset and restart the
process, which may be blocked by various circumstantial or struc-
tural factors. The idea of one major move or sequences of moves
that would create property rights and set into motion the develop-
ment cycle overnight is naive. The quest for the miracle solution
should therefore give way to the more mundane and difficult task
of finding the proper approach that fits the configuration of the
specific case of interest. Thus the question becomes: when to use
and how to implement strategies that are closer to one end (ideal
type) or another of the spectrum of possible alternatives.

The standard analytical narrative, which rationalises various
stages and modes of emergence of property rights, implies no
specific policy or strategy recommendation. This conclusion is
confirmed by an in-depth look at concrete cases of both evolu-
tionary and legislative property-rights changes. By drawing on
examples from Africa, we illustrate how local examples of creating
property rights contain lessons about what tends to work and
what tends not to work on the ground.

5 LEGISLATION AND CREATION BY FIAT

The legislative path is considered a rapid course to the creation
of property rights. Normally, it assumes a quick fix to a problem
is possible. Indeed, many policies aimed at property rights were
implemented under the assumption that property-rights systems
could be created by fiat by a political or government body. It is
true that, in many cases, governments create formal property via
legislation that establishes new rights, or which codifies existing
rights. At times, this path to property will operate effectively and
individuals will benefit from increased security and thicker prop-
erty-rights bundles. In some cases, when the economic mecha-
nisms have been destroyed or have never existed in a functional
form, the top-down legislative path is inescapable. Quite often,
however, this path is subject to rent-seeking and capture by elites
who use legislation to acquire and control property. Too often,
legislation removes sticks from the bundle of property rights
citizens hold, and this constricts trading opportunities, reduces
the value of property and increases tenure insecurity.

Legislation can also create new rights that lead to conflict and
controversy, particularly when small groups receive dispropor-
tionate benefits from the changes. In many cases a new property-
rights structure is imposed over the old arrangements and is
unable to endure. For example, in many developing countries
traditional, local, informal systems of norms, institutions and
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customs are extremely resilient and resist formal, modernising
legislation. This is not to say that the legislative fiat is universally
doomed to fail in the developing world. But it means that the
expectations one has from a pure fiat strategy — with no correla-
tion and adaptation to contextual variables — should be appropri-
ately calibrated.

The Samburus in Kenya

This problem may be illustrated by the case of the pastoralist
Samburus, who live in Kenya. A small group of younger, literate
Samburu men used the formal Kenyan legal system to acquire
private rights over what had traditionally been communal land.
This move was opposed by tribal elders, who saw the change in the
property-rights environment as a violation of social norms and as
an attempt to siphon valuable rents away from the group. In this
case a legislative approach to creating property created conflict
because social norms resisted the individualisation of property.
Lesorogol describes how this conflict was managed (2003:
531—42). The final outcome was an interesting compromise which
involved the government providing each Samburu family in the
settlement of Siambu with private rights to land. The young men
got private land, but less than they had originally petitioned
for; the elders pre-empted attempts by the younger men to take
even larger parcels, which would have forced other community
members on to less desirable land. One of the fascinating elements
of this empirical example is how quickly social norms shifted to
accept individualisation. Lesorogol says: ‘Over the 15 years since
the resolution of the land issue (in 1986) in Siambu, rhetoric
regarding the virtues of private land ownership has developed
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with which virtually everyone, regardless of which side they were
on during the conflict, concurs’ (ibid.: 538). One common concern
about the interplay between social norms and property rights is
that norms change slowly and may impede the development of
new rights. Lesorogol’s work questions such assumptions.

Examples of legislation

Two recent examples of the legislative path to property provide
useful lessons on the process of creating property rights by fiat:
the devolution of property rights to manage wildlife and benefits
from tourism to local groups in Namibia, and the policy in South
Africa of providing titles to homes to residents in townships and
other areas. In each case, the government has created new rights
for citizens. These rights are relatively secure as both South Africa
and Namibia have stable institutional environments that include
stronger-than-average (as compared with other African nations)
protection for property rights. In addition, these changes have
support from a broad class of constituents, suggesting that they
track nicely with underlying social norms. In each case, oppor-
tunities for predation are fairly limited. Neither policy change
is perfect, but each seeks to accomplish important goals. We
emphasise that these are only two cases — other examples would
provide different lessons. Nevertheless, these efforts illustrate the
complex nature of institutional change.

Wildlife management in Namibia

We begin with the case of Namibia. In the late 1960s, the govern-
ment provided white farmers, who had freehold title to their land,
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with the legal right to manage wildlife found on their property and
to benefit from associated tourism activities. This added another
stick to the farmers’ bundle of property rights — broadening their
opportunities to engage in entrepreneurial activity and trade with
others. The legislative change proved quite successful and farmers
were able to diversify out of traditional ranching and into private
game reserves.

After independence in 1990, the government conducted
socio-economic surveys to identify the problems and concerns
local black communities had in relation to the environment and
conservation (Boudreaux, 2007).! Conservation efforts had been
handled by the national government and local people had little
involvement. Rights to use wildlife had been taken from them
and many resorted to poaching. Land belonged to the govern-
ment, not to local communities, though traditional authorities
retained power to make decisions over who could use land and
for what purpose. Under this system local people had few incent-
ives to conserve wildlife because they received few benefits from
this resource. In 1995, the government developed a policy for the
creation of community-level conservancies and supplemented
this with a second policy that would ensure the same rights to
benefit from tourism on conservancy land that already applied on
freehold land (Jones, 1999). These policies were the basis for the
1996 Natural Conservation Amendment Act, which amended the
1975 Nature Conservation Ordinance, and gave people living on
communal land the same rights to manage wildlife as commercial
farmers, so long as they grouped together into conservancies.

According to the legislation, conservancies must have a

1 For an extended discussion of community-based natural resource management
in Namibia, see Boudreaux (2007).
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defined border, a defined membership, a representative manage-
ment committee and a legally recognised constitution that
provides for a wildlife management strategy and the equitable
distribution of benefits. Groups that meet these requirements
may apply to the Ministry of Environment and Tourism to have
their areas declared a conservancy. The legislation vests the legal
right to manage and use wildlife, and to benefit from tourism, in
communal areas in the hands of the management committee of
the conservancy. Individual conservancy members do not hold
these sticks, but they do hold voting rights, and therefore should
be able to hold management committee members accountable
for decision-making at annual general meetings. These legislative
and policy changes created an institutional framework in Namibia
that now provides local people with incentives to search for profit-
able ways to manage wildlife and develop tourist-related facilities
within conservancies, either in partnership with more experienced
tourism companies or on their own.

To date, the results in Namibia are quite encouraging. Over
fifty conservancies have been formed. Only a small number are
financially self-sufficient, but income levels from conservancy
activities are rising at the same time that the amount of wildlife
on conservancy land rises. Conservancy members now protect
wildlife because they directly benefit from its presence. More
animals are not always a welcome addition, however: more
grazing animals mean that a conservancy has to devote land that
could be used for grazing goats and cattle to wildlife. As most
people living on conservancies raise livestock to earn a living, this
is a significant trade-off, but conservancies nonetheless choose
to divide their land to provide dedicated room for wildlife. More
grazers also mean more predators, which, in turn, mean livestock
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losses. To compensate members for losses from predators, self-
insurance schemes are developing. These schemes currently have
backing from NGOs and some outside funding. They also cover
losses resulting from damage by wild animals to people, crops
and property. And, as conservancies earn income from tourist
activities, some choose to use their income to dig waterholes for
elephants to keep them away from homesteads.

As the example of community-based natural resource manage-
ment in Namibia shows us, in some situations creating new
property rights by legislation will effectively expand a bundle of
rights. Key issues to consider are: Does the property legislation
work in a positive, symbiotic manner with other legal require-
ments? Is the legislation an exercise in rent-seeking whereby a
few benefit at the expense of many? Does the legislation reflect
social norms about the appropriate uses of property? Certainly, it
seems that one criterion for effectively creating property rights is
the existence of a relatively stable surrounding institutional envir-
onment that includes a meaningful rule of law and a regulatory
regime that facilitates business activity. For the most part, this
exists in Namibia.

Property titling in South Africa

Another example of taking the legislative path to property is the
South African government’s programme to transfer legal title over
residential property to residents of townships. The movement in
several countries in the developing world to provide legal titles
for informal property received a strong boost from Hernando de
Soto’s writing, which strongly argues for formalisation (De Soto,
2000). Titling efforts are not new in Africa, however: Kenya’s
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colonial-era titling programme is perhaps the best-known example
of a government-driven effort to create more individualised rights
to land in sub-Saharan Africa (Ensminger, 1997: 175-91; Pinckney
and Kimuyu, 1994; Coldham, 1979: 615-27).

In the case of South Africa, the ANC government’s efforts to
transfer title from municipalities, which rented housing to black
South Africans under the apartheid system, to residents were
an important part of the transition towards a more democratic
country and also addressed serious housing concerns (Boudreaux,
2006).} To take one case, in the 1990s the city of Cape Town began
transferring titles to residents of Langa township. Langa is an old
township to the south-east of Cape Town that was created after
World War I. Previous governments had built a combination of
dormitory/hostel housing for male workers and some concrete-
block houses for families. Title to these concrete-block houses has
now shifted from the municipal government to the local residents.
Given the current institutional environment in South Africa, these
titles seem to be secure.

The benefits of this change in legal rights track fairly closely
with other such efforts in the developing world: new owners have
incentives to improve their property because they will now directly

2 The long experience of the Kenyan government with titling efforts is both fascin-
ating and instructive. For a discussion of the titling process with a focus on why
land is reverting to customary-law rules and ignoring formal titling provisions,
see Ensminger (1997) and Coldham (1979).

3 See Boudreaux (2006). In 1978 the National Party government introduced the
99-year lease for black South Africans. Six years later, the government passed the
Communities Development Act that created a statutory right to register these
leases, beginning in 1986. This Act allowed residents to begin the process of con-
verting leasehold tenure into freehold tenure. This allowed the government to
begin privatising the housing stock for black South Africans. A host of problems
limited the effectiveness of this process. Actual transfer of titles did not take place
until after the election of the ANC Unity government in 1994.
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benefit from such efforts. Many of the homeowners in Langa have
installed new windows, expanded their homes, upgraded kitchens
and other parts of the interior. These upgrades help to support a
local artisan class of masons, carpenters, bricklayers and painters.
Home supply and hardware stores have more customers from the
townships. Adebayo and Adebayo report: “The housing process
can have important links with the informal sector. The informal
construction industry, constituting very small firms and private
individuals can itself be a major source of employment much
needed by the urban poor’ (2000: 5). Owners, in turn, have an
even more valuable asset.

Few homeowners, however, use their titles as collateral
for commercial loans. Home improvements are paid for from
personal savings or from the proceeds of a savings club. People
open businesses in their homes but few rely on home loans to fund
these ventures. Instead, home improvements are made increment-
ally and, once complete, owners have an asset that is debt-free.

There is a township property market in South Africa and this
market has strengthened recently. In Langa, people do sell their
homes, but many of the sales are informal and the buyer and seller
use signed affidavits rather than more formal sales contracts.
When these informal sales take place, titles are not registered in
the Registrar’s Office, so the registry quickly loses relevance.

What explains the real-estate situation in Langa? People do
respond to realignments in incentives when they receive a secure
title. They expend time and energy on improving their home.
Many factors combine, however, to make the use of commercial
credit quite low. First, the unemployment rate in South Africa
is high, upwards of 26 per cent. Many people therefore work in
the informal sector and do not have payslips they can show to
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mortgage bond officers who issue bank loans. Informal sector
workers are also perceived as riskier borrowers. Moreover, many
homeowners have extended family members and/or renters
living with them as a result of the severe housing shortage in the
country. If a homeowner took a mortgage loan and defaulted, he
or she would risk losing housing for many people and might risk
losing supplemental rental income. In addition, many people
create informal businesses, such as spaza shops or shebeens, in
their homes. If title is used as collateral and a borrower defaults,
this puts a family business at risk as well.

Further, there is little lending directed at low-income
borrowers —few banking offices are located in townships (this may
be changing, though) and few loans are made to those earning less
than R5,000 per month (approximately $710). High interest rates
and banking fees combine to make it expensive for borrowers to
use banks. Moreover, banks have had a poor experience in terms
of repossessing property in townships, and there are few altern-
atives to traditional mortgage lending in Africa (McAuslan, 2006).
This raises the cost of doing business in these areas. Thus, this has
not been a profitable market for banks and few operate in town-
ships, though again, this does seem to be changing. In addition,
restrictive labour laws and the ill effects of the apartheid era
combine to create an institutional environment that is not condu-
cive to the widespread use of titles as collateral among low-income
earners.

Transfers take place informally for several reasons. In South
Africa only specialist conveyancing attorneys may legally transfer
title to property. These monopolistic providers are able to charge
high fees for their services and these costs may be excessively
burdensome for some sellers. In addition, titles may be transferred
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only if sellers can prove that they have paid all local taxes that are
owed to the municipality and all service fees. Many residents
are years behind in these payments and do not, or cannot, pay
the amounts owing to transfer their title legally. Formal transfer
is, therefore, too costly for many, so they opt to transfer homes
informally, a process some have referred to as an ‘informal formal-
ization’ (Lund et al., 2006: 21).

Given these various difficulties, one might ask if the capital
in Langa is dead or alive. Titles are secure and formal, and there
is a property market, but the general institutional environment
is fraught with informality. As a result, capital is more sluggish
than it might be. The government’s policy of transferring title was
certainly beneficial to residents, who now hold a more valuable
asset. By giving residents additional sticks in the bundle of property
rights, the government has created incentives for owners to invest
in, maintain and improve property. This incentive translates into
support for local artisans and provides employment in a country
that suffers from high unemployment rates. For this market to
provide further benefits, however, the high transaction costs that
spur informal transfer must be reduced. Labour laws need to be
revised to make it easier to employ people and build businesses.
Banks need to be confident that mortgage contracts will be upheld.

The South African government’s policy of transferring
title from the public sector to private individuals has been an
important step on the road towards formalisation and improved
economic development (De Soto, 2000). The policy has, however,
carried South Africa only part of the way towards poverty allevi-
ation. On-the-ground realities and institutional complexities
make it difficult for Langa’s residents to use their titles as collat-
eral. The experience in Langa illustrates both the embeddedness
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of institutions and the complexities associated with property-
rights creation and reform. While some proponents have offered
titling as the path to prosperity for the developing world, expe-
rience counsels caution. Titling is not a panacea and cannot, by
itself, miraculously whisk the poor from the world of informality
into the commercial world.

Box 2 Property rights in China

Over the past two decades, mainland China has experienced
sustained economic growth rates of between 7 and 9 per

cent per annum. Market reforms sparked this tremendous
growth, which has led to a massive shift of population from
rural areas and agricultural work to urban areas and jobs in
the manufacturing sector. Although the government limits
political freedom, it has created and sustained an environment
in which businesses, both domestic and foreign, feel confident
operating.

China seems to be something of an institutional outlier. If
strong institutions are essential for economic development,
how can one explain the success of this communist country?
After all, China has a weak property-rights environment and a
weak judicial system, yet the country attracts significant flows
of foreign direct investment. Why do investors feel secure in a
country that, until 2006, did not allow individuals to own land
(though it did allow long-term leases)?

As Zhang (2005) argues, the answer may lie in the national
government’s fiscal decentralisation efforts. Quicksilver capital
moves with relative ease from one jurisdiction to another,
seeking a combination of high returns and security. Local
governments in China compete to attract investors who bring
revenue to the jurisdiction. This revenue is used to provide
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public goods and services. Importantly, Zhang notes that

local officials receive promotions and other benefits based
upon how much investment they attract. The result is that
local government officials, who are often in partnership with
businesses operating town village enterprises (TVEs), work hard
to provide stable and secure environments for doing business.
Discussing these enterprises, Zhang (ibid.: 2) says:

Although the TVEs did not have clearly defined property
rights, the sector has achieved remarkable growth. To explain
this puzzle, Li (1996) developed a model of how ambiguous
property rights can lead to growth. Due to the lack of formal
protections on property rights, the uncertainty related to
doing business is very high. As a result, the transaction cost to
write a complete contract is often prohibitive. In this context,
the ambiguous property rights arrangement, which often
involved local officials as shareholders of TVEs, may be a better
option because it can help secure protection from the local
government and reduce impediments to reform at the local
level.

Ambiguous property rights, at least ambiguous de jure
rights, are efficient in such a scenario: they allow for local-level
property-rights entrepreneurship by government officials.
While national-level property-rights protections may be weak,
local-level protections are fairly strong. In this case, a gap exists
between the de jure rules (which are weak) and the de facto
norms (which are strong).

Strong protection for the rights of investors has a negative
flip side, however: individual property rights in China,
particularly the rights of rural people to secure land, are weak.
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Local government officials may do a good job of protecting
the rights of investors, but they too often do this at the
expense of local farmers and other local residents, who are
forced to sell rights to land, allegedly for ‘public’ purposes,
and are forcibly removed from land in order to provide space
for new commercial entities. Local governments decide what
compensation farmers should receive for their land. By one
estimate (ibid.: 15) farmers typically receive 5-10 per cent

of total market value. Not surprisingly, the incidence of land-
related conflict and protest in China has soared. What the
results of this social conflict will be are unclear, but as Zhang
argues ‘[i]n the short run, the weak protection of individual
property rights may fuel economic growth because it reduced
the transaction costs of acquiring land ... [b]ut in the long
run, it may have profound and negative economic and

social consequences’ (ibid.: 17). By creating relatively thick
bundles of property rights for one class of people — investors
— local Chinese governments have provided an institutional
environment conducive to economic growth. Decentralisation
and jurisdictional competition have benefited some at the
expense of many. Perhaps China is not so much of an outlier
after all.
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Box 3 Property rights in Russia

Russia, like China, has experienced massive change over the
past two decades. The transition from a communist past to an
authoritarian present has, for many, been painful. The country
lost ground economically while privatisation efforts were
viewed as a failure.

The comparison with the Chinese case provides a useful
contrast. There is evidence that local governments in China
have, over the past two decades, created de facto property
rights for investors which, in turn, led to economic growth.
The property-rights environment in Russia presents a different
scenario. In his 1998 article, Michael Heller painted a picture
of a transition country with extremely fragmented property
rights. He argued that the post-Soviet government adopted
a privatisation strategy that gave too many individuals
undesirably thin bundles of rights to some classes of property,
particularly commercial and industrial properties: ‘[t]ransition
regimes have often failed to endow any individual with a
bundle of rights that represents full ownership of storefronts or
other scarce resources’ (Heller, 1998: 623).

Although the government gave ‘powerful socialist-era
stakeholders’ transferable sticks in property-rights bundles,
other individuals held some rights to the same property. The
result was a tragedy of the anti-commons: ‘multiple owners
are each endowed with the right to exclude others from
a scarce resource, and no-one has an effective privilege of
use’ (ibid.: 624). Heller argues that individuals had difficulty
overcoming the tragedy because of high transaction costs,
strategic behaviour and biases that made informal negotiating
to exercise ownership rights ineffective. The result was
underutilised resources and limited economic growth.
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In a situation with excessively fragmented rights, owners
can attempt to rebundle rights through market forces or
through government action. Heller argues that ‘existing rights-
holders, including local government agencies and the private
actors who have invested in reliance on the current property
regime, may cling tenaciously to their rights’. Rent-seeking
behaviour by existing rights-holders may result in government
inaction. Negotiations to rebundle rights may therefore have
to take place ‘through informal or corrupt channels. Over time,
these corrupt channels can be routinized and may replace legal
transactions’ (ibid.: 641).

Sonin (2002) argues that in Russia wealthy individuals,
those who have successfully rebundled rights and who rely on
private property-rights enforcement, may prefer weak to strong
public protection of property rights:

Economic agents are forced to supplement their productive
investment with investment in private protection. With
economies of scale in private protection, rich agents have a
significant advantage when operating in an environment with
incomplete public protection of property rights. Furthermore,
their ability to gain from redistribution due to improper
protection of property rights makes them natural opponents of
improvements in public protection. (ibid.: 2)

Privatisation in Russia may have failed, at least in part,
because property rights to newly privatised resources were
excessively fragmented. Because the public sector was not
able to effectively rebundle rights, individuals used alternative
means to create thicker bundles and used private methods
to enforce rights to these bundles. Those entrepreneurs who
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successfully created thick bundles of rights and protected these
rights privately had disincentives to support effective property- 6 THE EVOLUTIONARY PATH
rights reform. The resulting ‘subversion of institutions’ (Glaeser
et al., 2003) may help explain Russia’s difficult transition to a
market economy.

If institutions are evolving, dynamic arrangements, how can
we best take into account the various ‘moving pieces’” within
the structure? Customary law is evolved law, having changed
over time to meet specific needs in specific environments. In
many cases, particularly in Africa, customary law may provide a
greater degree of tenure security than formal law. This raises the
question: is the better path for securing property rights in Africa
to somehow formalise customary rights and privileges (Alden
Wiley, 2006)? There are no simple answers here either, as this
approach is also fraught with complexity and uncertainty and
not free from problems associated with rent-seeking behaviours
(Durand-Lasserve, 2006).

While it is clear that communities often respond to increasing
demands for property by moving towards greater individualisa-
tion of property rights, we should not, however, expect such
movements to be free of controversy. When societies shift from
communal to individualised rights, those persons who previously
had responsibility for allocating rights are likely to lose power and
status within their community. Some individuals, particularly
those with greater clout in the society, are likely to receive rights
to more valuable parcels, or to larger parcels, than more marginal-
ised members of the society. These changes may engender conflict,
but unless the society develops an effective alternative method for
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meeting the increased demand for land (via effective land markets,
for example) it may experience even greater levels of conflict.

The evolution of property rights in Plateau, Nigeria

One example of how property rights evolve and how blocking that
process by legislation can lead to conflict comes from Nigeria. The
central part of the country is dominated by a plateau — a highland
that was lightly populated until the twentieth century. In the nine-
teenth century this rugged area was home to a heterogeneous
population composed of small ethnic groups living independ-
ently from their neighbour to the north, the Muslim Sultanate of
Sokoto, and their neighbours to the south, Igos, Iljaws and Edos,
among others.

Britain took control of Nigeria in 1900 and created Northern
and Southern Nigeria. The British also created different formal
property environments in these two regions. In the south,
property could be owned individually. Land registries existed to
facilitate individual sale. In the north, land was essentially nation-
alised, with the government granting long-term permits to occupy.
In the Plateau region, it seems that customary law probably lasted
longer than in the other regions with local chiefs acting as native
authorities and acting through native courts, making use and allo-
cation decisions over land (Falola, 1999: 70-72).

The ethnic groups in Plateau had an abundance of different
customary land-law rules. Property rules included norms for
excluding outsiders, for incorporating outsiders via adoption,
for lending/borrowing land, for inheriting land and for pledging
property in satisfaction of a debt. Other rules governed physical
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structures erected on land and valuable trees.! People living
in Plateau had many sticks in a bundle of property rights and
these sticks provided flexibility and opportunity to community
members. Although community members typically did not hold
the stick that allowed for the sale or transfer of property, the norm
of pledging land could approximate a sale so long as the pledge
went unredeemed.

Reports from British officials in Nigeria in the 1930s testify
that, in the eastern part of Plateau, people who cultivated land
held it under rules that resembled freehold property (Boudreaux,
2005b: 61-102).” Their property could be sold, but not leased or
pawned. In the northern part of Plateau, in the Jos region, land
could be leased for long periods but land sales were rare, except
around Ganawuri, a town with fertile land. In the southern part
of Plateau the Kofyar people adopted intensive permanent cultiva-
tion techniques and expended tremendous effort creating terraces
on hillsides. These terraces were a costly investment and, not
surprisingly, people who made these investments had highly indi-
vidualised rights to the land. Writing in the 1960s about these hill
farmers, anthropologist Robert Netting says:

The Kofyar insist that every square inch of arable soil, both
village and bush, has an owner, a single person to whom the
land belongs and who alone may decide on its use. This is
probably a direct outgrowth of intensive farming. Wherever
land can be made to produce heavily and continuously

over a long period of time, it increased in value to both the
occupant and his heirs. (Netting, 1968: 159)

1 Foradiscussion of customary land law in Africa, see Olawale Elias (1962).
2 See Boudreaux (2005b) for an extended discussion of the relationship between
insecure property rights and violence in Plateau State.
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Interestingly, the Kofyar moved away from intensive cultiva-
tion in the 1950s, towards cash cropping and then, in the 1970s,
back to permanent settlements with a renewed effort at intensive
cultivation (Netting et al., 1989: 299-319). The key point is that
customary land-law rules were flexible enough in Plateau to allow
for the increasing individualisation of property rights in response
to the increasing value of land. Indeed, property in Plateau existed
on a continuum from traditional communal rights towards some-
thing closely approximating freehold.

Residents of Plateau were travelling on an evolutionary path to
property that was blocked by the Land Use Act, which nationalised
land in Nigeria. This 1978 legislation shifted land allocation deci-
sions to state governors, who are empowered to issue certificates of
occupancy. Although the statute was supposed to ‘rationalise’ the
complex system of customary, statutory and common-law rules
governing land in Nigeria, as well as curb land speculation, the law
provides many opportunities for side payments and corruption as
certificate-holders must seek approval from state governors to gift
their certificates, sell them or otherwise use them (not to mention
obtaining them in the first place). Combine problems of corrup-
tion with liberal use of compulsory acquisition by the government
and the Land Use Act creates an insecure property-rights environ-
ment in which individuals have bundles of property rights that are
relatively thin.

This centralised and politicised process for land allocation
removed the power to allocate land from traditional authorities.
Donald Williams argues that the Nigerian land law ‘was designed
to pose a direct challenge to alternative sources of societal
authority by relegating all private transactions in land to govern-
ment agencies’ (Williams, 1992: 587). The legislative process for
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allocating land in Nigeria, which is open to corruption, may also
exacerbate conflict between groups, such as farmers and pastoral-
ists, who in the past managed to share land but who now compete
for land as Nigeria’s population rises and as desertification sends
more people from northern Nigeria into the central part of the
country.

We would expect that in a situation where the demand for
land increases as population rises, and as heterogeneity (hence
transaction costs) increases as well, communities would expend
additional resources defining property rights more clearly and
defending those rights against others. In Nigeria, this redefini-
tion cannot take place because of the nationalisation of land (or
it does not take place in any formal sense, it takes place de facto).
Because it is so costly to establish property rights under the Land
Use Act, people may turn to informal, extra-legal means to protect
land when outsiders encroach on it. The Act creates a situation of
tenure insecurity and in this situation people may choose personal
justice — fighting — and de facto rights over the current system.
In Plateau, as in other parts of Africa that suffer from resource
conflict, thousands of people have lost their lives in battles over
property.® This is one of the most important aspects of secure
property rights: they reduce conflict by clarifying rights and by
providing the means to enforce rights through peaceful means.

3 ‘Nigeria: Plateau state violence claimed 53,000 lives — report’, UN Integrated
Regional - Information Networks, 8 October 2004, www.irennews.org/reprt.
asp?ReportID=43580.
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Land ownership and cocoa production in western
Ghana

Ghana provides a different example of the evolutionary path to
property in Africa. Land devoted to cocoa production is controlled
by rules of customary law. The right to use it for agricultural
purposes was traditionally given to family groups by local leaders.
As the area available for planting cocoa trees has dwindled, owing
to an influx of migrants and rising local population, land rules
have evolved from a system of communal rights towards more
individualised property rights. Quisumbing et al. write that:

[In western Ghana] [u]ncultivated forestland is owned by
the community or village, and the village chief serves as

the custodian of forest area. In reality, village forest is open
access for the community members, as was the case also

for migrants when the forestland was abundant. Thus, the
clearance of forest is easily approved by the chief, so long

as forestland is available. Forest clearance requires a large
effort, and those who clear forests are rewarded by relatively
strong individual rights to land. Such individually rewarded
land rights are further strengthened if land converters make
long-term or permanent improvements in the land such as
tree planting. (Quisumbing et al., 2001: 55)*

The authors go on to note that property rights weaken when
land lies fallow for extended periods of time. Over time, rules

4 See Quisumbing et al. (2001: 55). The authors note (p. 56) that these changes may
have been strengthened by the passage, in 1985, of the Intestate Succession Law,
which allows wives and children to inherit land from husbands who die intestate,
something that was not possible under older customary law. This may be a case
of legislation reflecting changing social norms, though the opposite could also be
true: the law may have pushed social norms towards greater individualisation of
property rights.

THE EVOLUTIONARY PATH

regarding the transfer of land have also changed. In the past, when
land was plentiful, property devolved to nephews and other male
family members. But as property has become increasingly scarce,
and valuable, more men are giving property directly to their wives
and children with the consent of family members. These gifts of
property occur during the man’s life and are formalised in cere-
monies. Once the gift is given, the new owners have individualised
rights to the land.

Migrants to cocoa-producing areas have also developed more
individualised rights to property over time. In their case, some
property is acquired through gifts, but more is acquired through
sales and rental arrangements. The latter call for migrants to clear
forestland, plant it with cocoa trees and tend the trees for a period
of time, after which the ownership of the land will be divided
between the original owner and the migrant (ibid.: 62). ‘[L]and
scarcity stimulates land market transactions,” Quisumbing et al.
argue (ibid.: 55). And land markets will allow some individuals
to consolidate holdings, a prospect that some will find undesir-
able but others will see as paving the way for productivity gains in
cocoa production, with benefits for cocoa farmers, their families
and, the authors argue, the local environment. In western Ghana
and other areas, people will often plant trees in order to estab-
lish stronger individualised land rights. Land that people wish to
transfer through a gift is most often planted with cocoa trees as a
way of creating stronger rights for a relatively new class of property
claimants: wives and children. As the authors note: It is a mistake
to assume that incentives to invest in land governed by customary
land tenure rules are universally very weak’ (ibid.: 64). With a
detailed understanding of the local property-rights environment,
these authors were able to describe its evolutionary nature.
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Individualisation and formalisation

Will communal property inevitably transform into individualised,
freehold property? Probably not; in some situations it remains
the case that the costs associated with this move are prohibitive.
Communal property serves particular needs for some societies
(social insurance and risk-sharing, among others). In addition:
‘property conventions, norms, and customs are often more
predictable and unchanging than statutory law itself’ (Blocher,
2006: 173). There is no reason to expect an inexorable move from
communal to individual property under customary systems.
The shift should happen in response to changing conditions and
changes in the relative value of resources. As a given community
experiments with new ways to adapt, it may opt for more indi-
vidualised property rights or it may not.

A related question is whether changes towards greater indi-
vidualisation inevitably lead to the creation of legal titles to
property. Platteau argues they may not, and for good reason:
so long as rights to use and ‘gift’” or rent the land are secure and
defendable, formal titles might be desirable but not necessary for
economic development (Platteau, 1996: 27-86). Alternatives to
formal land titling exist. For example in Uganda the government
registers certificates of customary ownership. This less formal
process of securing tenure is facilitated by technological advances.
Countries may use a geographical information database/system
(GIS) that captures details about land parcels, rather than a more
elaborate cadastral system (Sanjak, 2004). Sanjak notes: ‘These
systems [GIS] have the potential to make information more
reliable and easier to obtain, thus making it easier to understand
and price risk. This is especially important where court systems
are neither efficient nor equitable and where access to and quality
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of information on real property has been problematic.” Formal
titling programmes and cadastral registries are costly to create
and implement effectively, so their creation and management
will involve difficult trade-offs for developing nations — trade-offs
between the potential for increased legal certainty over the status
of ownership and other desirable social goals.

Do these examples offer any lessons about the evolutionary
path to property? The evolutionary path is not perfect — it can
be usurped and used to benefit some groups or individuals over
others. The process of rule change under customary law can be
slow and frustrating, but the system does promote flexibility.
Given that customary law is an organic system, it may reflect the
customs and social norms of the group to which it applies more
closely than legislation. If so, there would be less reason to be
concerned about a gap between de facto property rights and de
jure property rights. Reducing gaps between the two may help
lessen conflict. Further, in societies with predatory centralised
governments, an evolutionary path that relies on customary law
to allocate and enforce property rights may provide an important
counterbalance to political power.
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7 SUMMING UP: FIAT AND EVOLUTION

These limited examples do not by any means capture the full
richness of Africa’s property environment and its evolution. There
are many other case studies and problems related to property
that could be discussed. These few examples are intended to
give concrete empirical substance to our abstract discussion of
the complexity of property-rights systems (and the strategies of
changing these systems) by highlighting some of the issues and
concerns related to creating secure property rights in the devel-
oping-world context. These cases illustrate, in tangible terms, the
benefits and limits of real-world efforts to create property rights
along the continuum of possible approaches.

By looking at how property has evolved in various situations
we can better appreciate the intricate trajectories of change. For
instance, we have seen how customary law provided for relat-
ively thick bundles of rights in a communal setting. So long as
land (or another resource) remains abundant, communal systems
do a good job of allocating rights to use and otherwise benefit
from the resource. In a situation of resource abundance, these
communal or customary rights tend to be secure vis-a-vis the
rest of the communal group. These rights become less secure,
however, when they need to be enforced on outsiders (who follow
different norms). Transaction costs rise as locals must bargain and
contract with strangers. Unless the groups have strong trading ties
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with each other, trust levels are likely to be low. Customary-law
systems seem to have a difficult time overcoming these high trans-
action costs and offering security to people within and outside the
original communal group. These difficulties often lead to conflict,
which, in turn, can spur government intervention — with mixed
results. In other cases governments neglect these conflicts — and
unresolved conflicts can contribute to more serious problems.

Rights also become less secure when internal population
pressure or new opportunities to use land raise its value. As the
value of land rises individuals have incentives to capture more
of that value by creating more individualised rights. Group
members may be willing to violate existing social norms in order
to capture this value, leading to internal conflict, as was the case
with the Samburu. Alternatively, individuals who are especially
well connected in the group’s social network may signal that a
shift towards more individualised rights will ultimately benefit
everyone. In this way, these connected individuals help push social
norms in the direction of individualisation. This seems to be the
case, for example, with the Galole Orma people in Kenya. Indeed,
one of the virtues of customary law is that it allows evolutionary
transition from communal rights to more individualised rights,
such as happened in Nigeria in the Plateau area before 1978.

The evolutionary path of the customary law is not perfect. The
transition process from communal to individualised property
rights is often conflict-ridden. The process may result in elites, or
subsets of the community, seeking (and acquiring) more favour-
able property dispositions than others. It may lead to farmers
battling herders over rights to fertile land or water sources. It may
also be the case that the evolutionary path does not move quickly
enough for some critics. For example, social norms may prevent
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women from acquiring secure property rights upon the death of
their husbands. The evolutionary system does, however, reflect
local experimentation designed to meet local needs.

In short, both theory and empirical evidence show that
there is no single formula to help customary systems’ trans-
ition from secure communal rights to secure individualised
rights in a peaceful manner. Sometimes this transition happens
spontaneously, but this is not necessarily the case. So long as
the move towards more individualised rights places few restric-
tions on the sale of property, we would, over time, expect to see
the gains from the creation of new property rights spread more
broadly. Because the evolutionary path creates property rights
in a decentralised fashion, there should be fewer opportunities
for rent-seeking than exist when property rights are created by a
centralised authority.

The evolutionary path may also be more conducive to experi-
mentation with different property rules than a centralised,
legislative approach. Much legislation adopts a one-size-fits-all
solution that is less flexible and adaptable, and therefore less likely
to meet divergent social needs, than an evolutionary approach. In
some cases, however, the legislative route can be a more reliable
way to create secure property rights. This path to property may
work most effectively when it devolves property rights to individ-
uals, broadening the property franchise rather than constricting
it. In the case of community-based natural resource management
in Namibia and property titling in Langa township, South Africa,
we see examples of governments devolving sticks in the bundle of
property rights to citizens. This devolution increases opportuni-
ties for the new rights-holders to trade their property, to use it
creatively to further their personal goals and to protect themselves
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against the predatory behaviour of others. Property is secure when
predation is limited.

It remains the case in Africa that secure communal rights
will be appropriate in some situations. In cases where a resource
is becoming increasingly scarce, however, secure individualised
rights are both feasible and desirable. The question of how best to
move from communal rights to individualised rights is not settled
and could not be settled in abstract terms. Sometimes this trans-
ition happens spontaneously through the customary law. In other
cases, new rights can be created legislatively. There is no one way
to accomplish this desirable goal — no ‘one-size-fits-all’ solution
to the problem of insecure property rights in the developing
world. In the light of this overview we can better appreciate the
complexity of the range of possible approaches between the two
ideal types, evolutionary and by fiat. Yet operational questions
remain. How do we assess such complex evolutionary processes
and our capacities to steer them in directions that are good for
economic development and growth? How do we decide when it
is necessary to have a top-down, legislative, formal intervention?
How should those interventions be calibrated to fit the institu-
tional and social context?
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8 AN INTELLECTUAL TOOLBOX FOR THE
CREATION OF PROPERTY RIGHTS

The international development community — policy analysts,
economists, decision-makers, donors — quite often sees its role
as ‘fixing’ economies and setting them on the path of growth,
much as doctors cure patients, or engineers repair very complex
machines. Whether we fully accept this analogy or not, it clearly
implies that in order to fulfil such a task both theoretical and prac-
tical knowledge are needed. Those involved in designing develop-
ment strategies should understand the specifics of the cases they
address and also understand the conditions and instruments of
institutional change.

In dealing with property-rights creation, as in many other cases
of institutional change, the main challenge is to find a balance
between general knowledge and local knowledge, between change
via evolution with its (often) gradual shifts in informal rules and
norms and change via legislation with its shifts in formal rules.
As noted above, the available strategies are defined by the various
combinations of the two extremes: the spontaneous, bottom-up,
evolutionary route and the top-down, precisely targeted, fiat
approach, taking into account the many factors that will impact
the implementation and enforcement of rights. The real-life
practice in policy and institutional design strategy requires us to
position our approaches on this spectrum of possible positions,
as there is no unique solution. Finding a balance between the two
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extreme types requires fine tuning and calibration on a case-by-
case basis.

This does not mean, however, that we are left with arbitrary
alternatives. There are ways to obtain discipline and focus. One
can better marry design to reality when informed by a specific
conceptual framework rooted in the accumulated experience of
property-rights policies in international development. In other
words, property-rights policies could deal with complexity and the
difficult task of finding an appropriate balance between different
approaches by making reference to a set of insights derived from
the accumulated findings of scholarly research and practical
experience. One could think of these both as lessons based on past
experiences and as intellectual tools in the toolbox of the designer
of property-rights systems.

The process view of property-rights systems

Some international development agencies have begun to recog-
nise that all institutions, including property rights, are part and
parcel of a dynamic system (USAID, 2007). The factors that
determine the property-rights configurations are many, complex
and volatile, and changes in these factors will have unmistakable
consequences. Property rights transform, adapt and reconfigure.
For example, changes in property-rights technology can alter the
costs associated with defining, enforcing or transferring rights. In
turn, changes in these costs may alter the structure of the prop-
erty-rights arrangement. In similar ways, informal rules may be
altered in response to increasing scarcity or owing to changes
in the values and beliefs shaping them. One may also expect
property rights to be affected by developments in knowledge and
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technology. The transition from public to private property or the
move from common to more individualised property should not
be seen as an isolated sequence of events but rather as elements of
a larger process. The movement from public to private (whether
individual or common property) simultaneously creates and
destroys rights, and this creation and destruction will have distri-
butional effects.

Even when a property-rights configuration has stabilised
within the private-property category, there are still various
arrangements and forms in that category that get continually
shaped and reshaped by contextual factors. This is in no way a
mechanical process: in many cases the various configurations of
property rights are a matter of sequencing and path dependency.
If public or regulatory property emerges first, then the incentives
for the discovery of private-property-rights technology may be
weakened (Yandle, 2001). The process moves on specific paths and
not on others. If the above is correct, then it is a mistake to limit
our view of property rights to a mere static configuration of rules
and laws and an associated set of incentives. To sum up: a process
view of property rights puts their nature in better perspective and
is entirely justifiable.

Property rights are in fact elements of an ongoing social
process proceeding as the technological, social and economic
environment is changing — a fact that many advocates of property
rights (in all their forms) tend to forget. They assume a static view,
which assumes that arrangements are frozen in place or aims at
creating such arrangements. But this may be both theoretically
and practically misleading. The fundamental objective of the
property-rights initiatives may get distorted. Seen through the
process lens, the policy objective is not just to create a specific
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configuration but to create an institutional structure able to
respond dynamically to ongoing changes in costs, technologies,
social circumstances, etc. In other words, the objective would be
the fluidity of the property-rights bundles so that they were free
to adjust as changes in costs thresholds or changes in public or
individual preferences became evident.

These observations correspond with a more general point of
social theory and institutional policy made by Norman Barry. As
Barry puts it, there are two basic traditions competing in social
and political theory: an ‘end-state’ (or final outcome) approach
and a ‘process’ (a chain of causes and consequences) approach.
The end-state social theory attempts an understanding of social
phenomena through ‘a description of the features of a society at
a specified point in time’ — especially the features predetermining
the society’s distribution of income, wealth, power, prestige,
status and the structures of the economic and political systems.
On the normative side, it creates an ideal, a final state or goal, and
declares its implementation the final purpose of politics (Barry,
1998: 25). In contrast, there is the process theory, which supports
a ‘decentralised activity, interaction and co-ordination of social
action and shuns away from the government direction or planning
designed to produce a predetermined state’ (ibid.):

They may also be called procedural theories, since they are
pre-eminently concerned with the nature of the rules in an
orderly, regularized society; acting and choosing individuals
who follow them can be said to generate certain end-states.
Social scientists who analyse processes that produce end-
states are especially interested in constitutions. Their
evaluation will thus not be confined to the end-state itself
but will focus essentially on the procedural rules and human
actions that generated it. (ibid.: 26)
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Seen from this perspective, one of the common fallacies in
the strategies of creating or reforming property rights is to think
exclusively in terms of end-states and neglect thinking in terms of
process. As we have seen, when dealing with property rights we are
dealing with complex dynamics involving a multitude of factors.
A change of emphasis from end-states to process has important
practical implications. Rather than being fixated with a particular,
unchangeable configuration of rights, the change process itself
becomes just as important as the favoured arrangement. Instead of
unfreezing an institutional arrangement just to refreeze it in a new
configuration, the goal becomes making the system flexible, adapt-
able and resilient, resonating closely with the preferences of indi-
viduals on the ground. Such an approach implies special attention
to exchange, transfer and transactions factors, and to the commu-
nication and exchange of information needed for coordination
among rights-holders or stakeholders (Yandle, 2001: 8). Transfers
and transactions based on the voluntary decisions of the holders
and stakeholders are the ways through which the readjustment
intrinsic to a dynamic and responsive property-rights system
takes place. The process view can therefore be operationalised by
creating the institutional conditions to facilitate such exchanges.

Adopting the idea of process implies the acceptance of the
irreducible tension between the process view and the end-state
view and with it the paradox of process thinking. Whether we
like it or not, even when advocating a process view, we explicitly
or implicitly operate with an end-state in mind: the end-state is
merely shifted at a meta level. It simply becomes the ‘constitu-
tional” framework that facilitates the property-rights process, a
framework that defines the parameters of the optimal dynamics of
the process. This observation draws on the work of Elinor Ostrom,
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who introduces the distinction between the operational level, the
collective-choice level and the constitutional level as a useful way
of understanding the complexity of human action within institu-
tional frameworks (Ostrom, 2005). Constitutional-level rules deter-
mine how a group may craft collective-choice rules that in turn
govern the way future collective decisions are made. The collective-
choice level is the level at which ‘officials’ determine, enforce or
alter the basic framework within which actions take place. Legis-
lation is a well-documented example of collective-choice rules
(Hayek, 1973). Finally, the operational level is the level of everyday
life decisions.

Under this schematic, the meta level (constitutive level) is the
framework within which the rules governing future collective deci-
sions are determined. The bottom or operational level consists
of direct actions and rules depending on and directly reacting to
everyday, concrete circumstances and expectations. The sphere of
action and scope of decision-making at this level are established
by the other, higher levels. These operational actions and deci-
sions, however, affect the higher levels in an indirect and aggre-
gate way. In the end, a feedback loop is always possible, leading to
the gradual alteration of the meta level.

The daily activity in a market nicely illustrates such decisions.
Public choice and constitutional rules are gradually changed as a
result of the dynamics set into motion by the exchange process.
If market relations do promote changes not only in the alloca-
tion and production of resources but also in norms and institu-
tions, towards higher levels of social efficiency, fairness and trust,
then expanding opportunities for trade may positively affect the
different layers by making the property systems of a society more
functional and secure.
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The interplay of the formal and informal

For those interested in property-rights reform it is essential to
understand whether or not the de facto property environment
matches or tracks de jure rules. This is a recurring theme in both
the institutionalist and land-tenure literature. Authors such as
Ensminger point to ‘the importance of complementarities between
informal and formal institutions’ (Ensminger, 1997: 166). She
argues that: ‘[w]hen formal systems are imposed upon a society
with which they are out of accord, self-enforcement may erode and
externally engineered incentives may fail to yield the predicted
results’ (ibid.).

If, for example, the de facto environment, and the social norms
that support it, are opposed to particular property allocations
(such as women inheriting property or property rights shifting
towards individualisation), the de jure creation of such allocations
may be a fruitless exercise. If the institutional environment is weak
and de jure property rights cannot be exercised (because it is too
costly to do so), a gap exists and property reformers would be well
advised to attend to the institutional weaknesses if they hope to
create meaningful benefits for the de jure rights-holders.

Understanding the de facto property environment will help
reformers understand who may gain and who may lose if rules
change. With this knowledge, reformers will be better equipped to
identify or create coalitions to support any legislative changes in
favour of individualisation (if that path is desirable). And finally,
with an understanding of the de facto situation, reformers will be
better able to identify possible property-rights entrepreneurs or
those who can push positive changes in norms.

It is relatively easy to initiate changes to a nation’s legal code.
Creating an environment in which property rights are both
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broadened (provided to more citizens) and made more secure,
however, will take more than an addition to the appropriate
section of the constitution, land law or other property statute.
Creating such a secure property-rights environment will require
policymakers to adopt an integrated approach that identifies
related deficiencies in the judicial and police systems, reduces
transaction costs for registering property claims, recognises and
understands how social norms relate to the proposed change and
works with the various stakeholders affected — those who stand to
lose from the changes as well as those who stand to gain. Without
this deep local knowledge of the de facto property rights and their
environment, top-down legislative approaches are unlikely to
succeed.

Incentives, costs and the critical role of economic
thresholds

Those promoting reforms should keep in mind the important
fact that property rights have an economic basis. In other words,
there are economic thresholds beyond which it is cost-effective
or economically rational to introduce property rights (Kagwanja,
2006). Conversely there are thresholds under which costs hinder
their emergence. In some situations people have incentives to
define, create and enforce property rights, while under different
circumstances such incentives are lacking. It has already been
pointed out that the standard narrative of the emergence of
property rights begins with a situation illustrated by the ‘tragedy
of the commons’ and ends with some proposed property-rights
solution. This is a story of economic thresholds. The initial
property arrangement may vary: common, public or private
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property rights. But in all cases, an investment in a costly mech-
anism to define, monitor and enforce the right is required. Irre-
spective of its specific form, a right requires instruments and costs
to keep it in existence. Thus economic considerations are intro-
duced into the picture. The threshold beyond which it becomes
economically feasible to sustain the property rights in question is
an indirect measure of the availability of those instruments. Only
when it is cost-effective to claim, define, monitor and/or enforce
a certain right is it possible for a property-rights arrangement to
emerge (Demsetz, 1967; Anderson and Hill, 1975, 2001; Barzel,
1997; Libecap, 1989; Ostrom, 1990).

The notion of ‘economic threshold” could be further elabor-
ated as it usually implies the existence of several conditions
(Yandle, 2001: 1—2). The demand dimension of the threshold is
one of these. This threshold is reached when the resources at issue
increase in value owing to growing demand. Increasing demand
for a resource changes the opportunity costs of investing in the
instruments needed to maintain the rights over it. But this is just
one aspect of the problem. For the property-rights threshold to
be met, cost-effective technologies for measuring, monitoring
and enclosing must also exist. Without appropriate technologies
the task of identifying units of the resource, so that they may be
claimed and transferred, may be impossible. Even at a constant
demand for resources, the declining cost of the technologies could
lead to a breaking point. Once these technologies become avail-
able, the conditions for property rights to emerge are in place.
This was the case in the American West with the invention of
barbed wire, a low-cost technology available to enclose, and hence
readily identify, property rights (see below).

An additional economic dimension is given by the problem
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of wealth-distribution effects. People may accept or reject a prop-
erty-rights arrangement based on how they perceive its distribu-
tional consequences. Only when the impact of the redistribution
is mitigated in acceptable forms is it likely that a property-rights
arrangement will be relatively stable (Libecap, 1989: 11-12). One
may have a situation in which demand for property rights and the
technology to define and enforce them exist, but the arrangement
is unsustainable because of distributive issues. Side payments may
be required to satisfy those interested in maintaining the status
quo. The exact forms the property rights take are affected by this
factor. If the distributional cost hurdle is too high, individualised
property rights may not emerge. Political or regulatory property
rights will emerge instead.

Property-rights creation initiatives should always pay atten-
tion to the economic sustainability of the solution advanced or
desired. As long as the solutions are not supported by the various
economic thresholds they are unlikely to be effective. It is not
enough to design and pass legislation to change rules. To become
functional such rules need the support of an entire institutional
apparatus. In too many cases the reform plans are made without
paying the slightest attention to that apparatus and the relevant
economic variables.

Property-rights technology - the pivot of the property-
rights system

The rules and incentives that give substance to property-rights
systems depend on institutional and technological means of
defining, monitoring and enforcing them. Understanding the
means by which the various economic thresholds are dealt with
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in practice during the process of creating property rights is crucial
for policymakers. Although the importance of property-rights
technologies has been studied in the literature (Anderson and
Hill, 1975, 2001; Anderson and Leal, 1991; Libecap, 1989), the
full significance of the problem for attempts to create property-
rights systems in international development programmes has not
been sufficiently explored. The logic is inescapable: because the
economic (or feasibility) threshold is critical for property-rights
creation, the techniques needed or available to overcome it should
be central to the effort. As aleading scholar in the field has pointed
out, what is broadly defined as ‘property-rights technologies’
necessarily occupies a key role in our strategy of creating property
rights (Yandle, 2001: 2). Understanding the nature and operation
of rules and incentives is a foundational element of a develop-
ment strategy, but the applicability and viability of these insights
in creating institutional systems of property rights depend on the
technology used.

Property-rights technologies vary from simple technical
devices to complex arrangements. For example, Anderson and
Hill (1975) show how the introduction of barbed wire in the
American West allowed people to divide and enclose grazing
land at lower cost. The process starts with a demand threshold.
There was growing demand for the capability to enclose land and
exclude competing grazing animals. Creative people observed
the opportunity for profit. ‘Inventions occur. Ergo, barbed
wire is born.” But this is just a part of the story. For land to be
enclosed with the help of barbed wire an environment is needed
in which rights can be defined, defended and divested so that
rights-holders have the incentive to search for ways to capture
potential profits by installing the new technology. In other
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words, a critical element is omitted from the model if one does
not take into account the entire institutional context. As Yandle
(ibid.) puts it, ‘the legal institutions that condition and affect the
definition and enforcement of property rights need to be explic-
itly considered. For the barbed-wire story to hold, the cattlemen
occupying western land must first be able to exercise the right to
enclose the land’. Thus one could see a very interesting interplay
of institutional and technological factors at work (Libecap, 1989:
60-64).

A contemporary example of how new technologies affect the
definition of property rights involves the use of Global Positioning
System (GPS) technology. Until recently, in order to document
property boundaries topographic maps and traditional surveys
were employed. Today, however, relatively low-cost Geographical
Information Systems (GIS), including hand-held GPS devices,
allow local people to create extremely accurate boundaries for
property. In areas with difficult terrain, where there are few
surveyors, or where financial resources are scarce, this technolog-
ical shift allows people to identify, monitor and enforce property
lines with great precision. A potential benefit of the technology is
that resource-related conflicts may lessen as a result of increased
accuracy.’

A different way of formulating the problem of property-
rights creation technology is to start by considering that creating
property rights is an (un)bundling process. As Yandle (2001: 3-8)
explains, if landownership is seen as a bundle of potential rights, it
is easy to see that ‘lacking demand, some specialized rights might
not be unbundled and traded in the market, just as some function

1 For information on this process, see Watermeier (2006).
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within a firm awaiting growth in demand for a specialized service
might remain integrated’. An unbundling depends on the existing
property-rights technology available (including the ‘institutional
technology’). Thus the notion of unbundling may be a good
vehicle for clarification of the idea of property-rights technology.
The following simple list of actions illustrates the functions this
technology fulfils: identify and measure the resource; defend the
defined rights to the resource; enable rights to be transferred or
divested; identify, assess and pre-empt threats and harm; provide
information, feedback and recorded agreement, etc.

The concept of property-rights technology is an important
component of the intellectual toolbox of reformers. At the same
time one should not forget that it is an umbrella concept whose
main function is practice-oriented. Considering it in a rigid fashion
may miss the entire point. Instead, one should use it as a way of
focusing attention on critical elements of the process of property-
rights creation and, more precisely, on how this process implies
the existence of functional instruments and techniques aimed at
solving the numerous practical and operational problems intrinsic
to it. Becoming aware of the crucial role of these instruments is
a condition of a constructive policy approach. Instead of seeing
property-rights creation as a mere fiat exercise in which ‘laws’
and ‘rules’ are promulgated in the hope that they will lead to the
desired results, the notion of property-rights technology focuses
our attention on the precise technical and institutional arrange-
ments required to make those rules stick.
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The crucial empirical content, relevant rules and the
danger of ‘slogan words’

The successful reform of property-rights institutions and the
linkages between them requires an understanding of existing
rules, norms and behaviour, and how these are likely to interact
with new rules that are introduced. A key precondition for
creating effective property rights is developing a grasp of how to
ensure rules within a complex system support and reinforce each
other. Accordingly, elected officials of national, state and local
governments and social scientists may start by asking what rules
should be changed to generate specific institutional dynamics or
to solve a particular kind of problem.

Identifying the rules and understanding the operational
context and implications of those rules is not easy. Authors such
as Ostrom (1990, 2005) emphasise the danger of ‘slogan words’.
One needs to move beyond them in order to identify and describe
in concrete terms how rules shape and affect the situation of
concern. The task of developing a coherent understanding of how
rules fit together to shape observable behaviour and outcomes is
more often than not derailed — not so much by the complexity of
the cases but by our own cognitive biases and confusions.

The main danger is that slogan words, such as ‘privatisation’,
‘centralisation’ or ‘decentralisation’, are used as substitutes for
careful analysis. Instead of falling into the trap of accepting formu-
laic solutions, one should ask: ‘What are the specific rules that we
are talking about when we talk about a privatization or decen-
tralization policy? What changes in the incentives of participants
will occur if we propose a particular set of new rules versus other
potential sets?’ (Ostrom, 2005: 182). Indeed, the history of inter-
national development is riddled with fiascos that are the result of
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the belief that something called ‘privatisation’, once announced
and implemented, will miraculously solve a host of economic and
social problems.

The danger is to think and approach policy in very general
and abstract terms. Even if slogan words are avoided, it is not
enough to think in terms of rules and consequences. By defini-
tion rules imply a degree of generality. In working with them
one could easily fall into the trap of quick-fix and universal solu-
tions inspired by the formula ‘rule X should automatically lead to
behaviour Y'. For practical purposes this approach is no different
from using a ‘slogan word'’. The solution is to recognise and under-
stand the variety and the contextual parameters determining the
application of rules and the emerging consequences. This suggests
that one should have more intellectual humility, ‘a substantial
wariness related to the capacity of humans to design optimal
systems without a substantial trial-and-error process so as to learn
what works in a particular environment’ (ibid.: 184).

Taking the issues that are raised in this toolbox into regular
account as policy changes are proposed should help to develop an
appreciation that institutional creation is a complex, evolutionary
process; hence, institutional change will be similarly complex.
Efforts to create secure property rights should therefore begin
with as clear and complete an understanding as possible of the
various legal rules (formal/informal, local/national/regional/
international) that exist in a given place at a given time. Only with
such an understanding will policymakers and practitioners be
able to identify where on the continuum between top-down legis-
lative fiat and bottom-up evolution any given change should be
positioned.

In addition to the legal environment, reformers/practitioners

AN INTELLECTUAL TOOLBOX FOR THE CREATION OF PROPERTY RIGHTS

must attend to the economic and sociological implications of a
change to particular property rules. They should also identify
other legal rules (banking, local government, conveyancing,
labour, etc.) that interact with property rules to have a more
accurate sense of the likely effectiveness of change. Add to this
complexity the need to understand and appreciate prevailing
social norms, to identify the existence or lack of property-rights
technologies, both of which affect the cost of change, and one is
faced with the daunting challenge of creating a realistic ‘map’ that
will better guide policymaking in pursuit of more secure rights to
property. Again, this is not to say that positive action is impos-
sible; it is instead to caution against easy, one-size-fits-all solutions
and to vigorously advocate a flexible and nuanced approach to the
vital task of securing property rights for more people in the devel-
oping world.
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9 CONCLUSIONS

Both the experience of failure in international development
practice and the recent advances in economics and political science
are changing the terms of the debate on the nature and conditions
of economic development. The growing attention given to institu-
tions and institutional change redefines not only the theoretical
framework used to analyse and understand economic develop-
ment but also the policies and strategies meant to generate it. In
this new context, the nature of the debate over property rights and
their role in development has changed. The discussion is less and
less dominated by the clash between the two major ‘slogan words™:
‘nationalisation’ versus ‘privatisation’. A more nuanced approach
is taking shape. Creating more secure and functional property
rights, and enforcing these rights, is increasingly accepted as an
essential component of the developing world’s economic-growth
equation. A consensus is emerging that secure property rights do
more than promote economic growth (an admittedly vital task):
they can reduce the likelihood of resource-driven conflict, decen-
tralise power from potentially abusive authorities and help to
empower individuals. The debate is thus taking a different course
now: what are the most effective policy reform strategies aimed
at property-rights creation and preservation? What are the most
fruitful approaches to the creation of an institutional environment
conducive to efficient and flexible property-rights arrangements?

CONCLUSIONS

This study has charted some of the emerging parameters
defining the answers to these crucial questions. Their basic
assumption is that one needs to acknowledge and factor in the
complexity of property-rights systems as well as the fact that
it will take knowledge of local circumstances and local needs to
identify which path to property a given society should follow at
a given moment in time. Even though secure property rights
provide a wide variety of benefits, we should be wary of viewing
these benefits as justification for a ‘one-size-fits-all’ approach to
property reform. This approach does not work in the regulatory
sphere and is unlikely to work when it comes to providing secure,
effective property rights in the developing world. The caution
against over-reliance on fiat or legislation may be paralleled by
balanced and realistic expectations regarding the power and
limits of the evolutionary approach. In all these efforts, the costs
and incentives, and the economic thresholds they create — as well
as the availability of supporting institutions and technologies —
should never be neglected.

The force and resilience of property-rights systems come
precisely from their intrinsic flexibility — the ability to adjust and
adapt to changing circumstances. An institutional environment
that facilitates transactions and exchange, the free movement of
goods, services and persons, is the ultimate basis of that much-
needed flexibility. Overall, one needs to think of property-rights
policy as a strategic process, not a blueprint-based social engin-
eering undertaking. The complexity and uncertainty defining
institutional change require us to shun the illusion of a definitive,
universal answer.

We must go beyond the temptation of quick-fix solutions and
the mirage of ‘slogan words’. The risks are simply too high and
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expectations regarding property-rights policies are rising. Much
more is at stake each time a developing nation undertakes prop-
erty-rights policy reforms. The real danger is that the accumulated
failures resulting from defective policies will lead, sooner or later,
to an overall dismissal of the idea that secure property is essential
for growth and human flourishing. As a consequence, this prom-
ising path to development may be abandoned. In our view, there
is only one way to stop this disturbing possibility: more realistic
and better informed implementation strategies.
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