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Abstract

Since the early days of the republic, state and local governments have periodically embarked on widespread, large-scale attempts to spur economic growth through targeted economic development subsidies. Interestingly, the constitutions of nearly every state in the union contain provisions that, on plain reading, make these sorts of subsidies illegal. In this paper, we review the economics, history, and law of targeted economic development subsidies in the United States, focusing on these constitutional anti-aid provisions. This review demonstrates four things. First, subsidies do not work as advertised. In fact, the best evidence suggests that they undermine economic development, fiscal health, and good governance. Second, constitutional anti-aid provisions may be able to affect the size and scope of subsidies, reducing these negative effects. Third, the details matter; not all anti-aid provisions are effective. And fourth, as special interests work to undermine the effectiveness of anti-aid provisions, such provisions must be renewed and strengthened from time to time. We conclude with suggestions for strong constitutional anti-aid provisions.

JEL codes: H2, H7, K3, N0, N9

Keywords: gift clauses, anti-aid clauses, targeted economic development subsidies

Author Affiliation and Contact Information




	Matthew D. Mitchell

Mercatus Center at George Mason University


	Jonathan Riches

Goldwater Institute





	Veronica Thorson

Goldwater Institute


	Anne Philpot

Mercatus Center at George Mason University







Authors’ Note

We thank Timothy Sandefur, Nita Ghei, Tracy Miller, and three anonymous reviewers for numerous helpful suggestions. We are responsible for any errors or omissions that remain.

© 2020 by Matthew Mitchell, Jonathan Riches, Veronica Thorson, Anne Philpot, and the Mercatus Center at George Mason University

This paper can be accessed at https://www.mercatus.org/publications/corporate-welfare/outlawing-favoritism


Contents

Title Page

Information Page

Currency Manipulation, Saving Manipulation, and the Current Account Balance

I. Introduction

II. The Economics of a Targeted Subsidy

A. The Overstated Benefits of Subsidies

B. The Often-Ignored Costs of Subsidies

C. The Difficult-to-Measure Costs of Subsidies

III. The History of Subsidies and Anti-Aid Provisions in State Constitutions

A. The Long History of Favoritism

B. Public Spending on Private Ventures

C. First Wave of Anti-Aid Clauses: Restraining the States

D. Second Wave: Restraining Localities

E. The Weakening of Anti-Aid Provisions

IV. The Current State of Anti-Aid Provisions

A. Three Varieties of Anti-Aid Provisions

B. Public Purpose Clauses

C. A Recent Revival of Anti-Aid Provisions

V. Toward a Model Anti-Aid Clause

A. The Primary Purpose of Every Government Expenditure Should Be to Serve a Public Purpose, Not to Benefit a Private Entity or Individual

B. The Government Must Exercise Sufficient and Continuing Control over All Government Expenditures

C. Government Expenditures Must Be Supported by Consideration That Is Direct, Ascertainable, Contractually Obligatory, and Proportionate to the Cost

VI. Litigation and Legislative Solutions in Moving Toward a Model Anti-Aid Clause

VII. Conclusion

Appendix. The Current State of Anti-Aid Clauses

Notes


Outlawing Favoritism

The Economics, History, and Law of Anti-Aid Provisions in State Constitutions

Matthew D. Mitchell, Jonathan Riches, Veronica Thorson, and Anne Philpot

I. Introduction

Policymakers are keenly interested in promoting economic growth, and targeted economic development incentives are an especially popular strategy.1 These selective privileges are offered to particular firms or industries and can include targeted tax relief, targeted regulatory relief, cash subsidies, loans and loan guarantees, in-kind donations of land and other valuable goods and services, or some combination of the above. Governments can target particular firms in different ways. One tactic is to favor an entire industry through an industry-wide privilege. (An industry-wide tax privilege is particularly common.) Another approach is to favor firms that locate in certain regions or zones or even to create a zone specifically for the benefit of a particular firm. Another tactic is to target specific firms through discretionary funds, often called deal-closing funds, administered by governors or other policymakers. Finally, governments might target a firm by rewarding specific behaviors—for example, if the firm undertakes a certain size or variety of investment or hires a certain number of employees.

While targeted subsidies have a long history, recent high-profile cases have renewed debate about their efficacy.2 In July 2017, for example, Wisconsin announced a 15-year $1.2 billion to $3.6 billion subsidy to Foxconn Technology Group to build a liquid crystal display plant in southeast Wisconsin. And in September of that year, Amazon announced plans for a second headquarters (HQ2), setting off a 238-city bidding war that culminated in the selection of New York City and Arlington, Virginia, and—ultimately—in the abandonment of the New York site.

Most policymakers believe that subsidies work. One recent survey of 110 mayors found that 84 percent of them believe that targeted incentives are good policy.3 By one estimate, states and localities spend about $49 billion per year on targeted economic development subsidies.4 This is about 30 percent of average state and local business tax collections. Moreover, as a share of industry contributions to GDP, incentives have tripled since 1990.5

The history of targeted subsidies suggests that they fail as an economic development strategy. Indeed, they seem more likely to invite corruption and government fiscal crisis than to promote sustainable growth. When these problems inevitably arise, state constitutional framers have responded with constitutional anti-aid provisions. By their plain language, these measures would seem to outlaw many of the subsidies that take place today. But as they are repeatedly challenged, these provisions tend to weaken and must periodically be renewed and strengthened.6

When properly structured, these provisions do seem to have an effect on the size and scope of subsidies. But the details matter. The most effective anti-aid provisions apply to both state and local governments and restrict aid in all its forms. Anti-aid provisions are also more effective if courts apply a number of important tests. The case law suggests that these provisions are strongest where courts require three conditions for public spending. First, expenditures must serve a broad public purpose with direct and nonspeculative public benefits. Second, the government must exercise sufficient and continuing control over all public expenditures. Third, the government must obtain valid consideration for its outlays. In this case, valid consideration is direct, ascertainable, contractually obligatory, and proportional.

In the next section, we show that, despite their longstanding popularity among public officials, the economic case for targeted subsidies is weak. In section III we review the history of targeted state and local subsidies in the United States, concentrating on constitutional efforts to limit them. In section IV, we present an overview of the current legal landscape for anti-aid provisions. In section V we offer recommendations for sound and effective provisions, and in section VI we discuss possible legislation and litigation strategies. In section VII we offer concluding remarks.

II. The Economics of a Targeted Subsidy

It is straightforward to identify the benefits of a targeted economic development subsidy. We can visit new and expanded facilities, count the number of employees they hire, and calculate their contributions to local GDP. Economists may even be able to estimate the multiplier effects associated with the subsidized activity, though this estimation is a rough science. That is, they can estimate the new demand for other products and services that is generated in an area when a new facility and its employees locate there. The economic development offices that dispense subsidies and the firms that receive them are wont to point to these sorts of benefits, and public debates over subsidies often center on these factors. Upon scrutiny, however, subsidies entail benefits that are much smaller than the boosters’ oft-quoted estimates suggest. They also entail significant costs that the boosters often ignore. In this section, we briefly discuss why the benefits of subsidies are typically overstated and why the costs of subsidies are understated. We also discuss several difficult-to-measure costs that often go ignored. We conclude that, on net, a subsidy is more likely to undermine economic development than enhance it.7

A. The Overstated Benefits of Subsidies

When, in 2017, the state of Wisconsin offered up to $3.46 billion to Foxconn Technology Group to locate a plant in southeast Wisconsin, the company commissioned a study that concluded that the plant would add more than $62 billion to Wisconsin GDP over 15 years.8 This would seem to be an extraordinary return on the taxpayers’ investment. The $62 billion figure included about $39.9 billion in direct impact from the plant’s production, as well as an additional $22.5 billion in indirect and induced economic impact, attributable to a multiplier effect. There is nothing wrong in assuming a multiplier effect: any new economic activity tends to create further activity. A new plant will create new demand for inputs, and its workers will create new demand for housing and other goods. However, this framing ignores the opportunity cost of the subsidy. At best, it should be viewed as an estimate of the gross benefits of the subsidy, not as an estimate of the net benefits. Even as an estimate of gross benefits, however, this figure is overstated.

This is because the estimate implicitly assumes that the subsidy is the determinative factor when a subsidized firm decides where to locate. It rarely is. Consider that when multiple jurisdictions bid for a facility, companies often fail to pick the highest bidder. For example, when Foxconn chose Wisconsin, it was forgoing a larger subsidy from Michigan.9 And when Amazon chose New York and Virginia for its HQ2 sites, it was forgoing larger offers from Dallas–Fort Worth, Maryland, New Jersey, and Ohio.10 Firms are willing to forgo even very large incentives because other factors, such as labor costs, business logistics, and access to location-specific resources, tend to have a bigger effect on profit. For example, the costs of locally supplied labor are typically about 14 times larger than state and local business tax costs.11 A mere 2 percent difference in wages can offset as much as a 40 percent difference in taxes.12

A recent review of 34 academic studies concluded that subsidies “probably tip somewhere between 2 percent and 25 percent of incented firms toward making a decision favoring the location providing the incentives.”13 These estimates are derived from past experiences, and it is possible that larger subsidies may increase the probability of tipping the balance. But the implicit assumption that a subsidy is decisive with 100 percent certainty is simply not realistic. This should cause us to radically revise downward the expected gross benefits attributed to any given subsidy. If a bet pays $100 with a 25 percent probability of winning, it is only worth $25. Similarly, if a subsidized factory is expected to add, say, $1.5 billion to Wisconsin’s economy over 15 years and if we believe that there is a 25 percent chance that the subsidy was decisive, then the expected value of the subsidy is $375 million, not $1.5 billion.14

B. The Often-Ignored Costs of Subsidies

While the gross benefits of a targeted economic development subsidy are typically overstated, the gross costs are typically ignored. In fact, the gross benefits are often presented as if they were the net benefits. Consider, again, the example of a subsidized plant that is expected to add $1.5 billion to Wisconsin’s GDP over 15 years. Assume that the state offered this plant $150 million in subsidies. To obtain the net benefits of the subsidy, we must account for the economic cost of removing this $150 million from the economy in order to fund the subsidy. And just as the plant can be expected to have multiplier effects that spur other economic activity, so too would the money that funds the subsidy, if left in the hands of taxpayers. Worse, because taxes discourage the economic activities to which they apply, taxation entails additional costs that economists call deadweight losses.15

According to the range of estimates, if a state raises its taxes by 10 percent, then over the long run, economic activity will tend to decline by about 5 percent, with a plausible range between 1.5 percent and 8.5 percent.16 If we apply this range to the higher taxes implied by a $150 million subsidy from the state of Wisconsin, the 15-year gross costs of the subsidy are likely to be about $1.25 billion, with a plausible range between $375 million and $2.1 billion.17 In table 1, we combine the range of gross benefits and gross costs to yield a range of expected net benefits from such a subsidy. The range of gross costs encompasses low, average, and high deadweight losses. The range of gross benefits encompasses scenarios in which the subsidy determined the plant location with 2 percent, 25 percent, 50 percent, and 100 percent certainty. We regard the 100-percent-certainty scenario as unrealistic but present it for the sake of comparison.

The 12 numbers in the lower-right corner of the table indicate the wide range of possible net economic effects. Under the best scenario, the subsidy was decisive with 100 percent certainty and the deadweight loss from taxation is low. In this case, we estimate the subsidy will result in a net gain to the Wisconsin economy of $1.125 billion over 15 years. The worst scenario occurs when the subsidy was only decisive with 2 percent certainty and the deadweight loss from taxation is on the high end of the spectrum. In this case, we estimate the subsidy will result in a net loss of $2 billion over 15 years. In public debates over subsidies, the wide range of scenarios and the possibility of downside risk are rarely acknowledged.

Which of these scenarios is the most realistic? On the cost side, it is reasonable to use the best estimate of a $1.249 billion gross loss over 15 years. On the benefit side, we may never know whether a given subsidy was decisive. But, as we have already noted, the idea that a subsidy is decisive with 100 percent certainty is simply not realistic. And though the peer-reviewed evidence suggests that most subsidies are decisive with 2 to 25 percent probability, a 50 percent chance of decisiveness is not out of the question with larger subsidies. Thus, it seems reasonable to regard the highlighted cells of the table as the most realistic scenarios. Under none of these scenarios would this hypothetical subsidy be expected to yield net positive effects for the Wisconsin economy over the long run.

Table 1. Net Expected Value of Subsidies to a Project That Will Add $1.5 Billion to GDP

[image: ]

C. The Difficult-to-Measure Costs of Subsidies

The range of scenarios reported in table 1 excludes additional difficult-to-quantify costs that can arise with a subsidy. For instance, subsidies may encourage too much of the subsidized activity. There is an optimal size to a factory floor, an optimal number of salespeople, and an optimal location for any plant.18 With a subsidy, however, a firm externalizes some of its costs onto taxpayers, which can lead it to build a factory that is larger than optimal, to hire more salespeople than it should, or to build in a suboptimal location. Indeed, economists have long emphasized that communities prosper when they specialize based on their comparative advantage. That is, they should specialize in producing those products and services that they can produce at a lower opportunity cost than others.19 But if a firm would not locate a certain facility in a location but for a subsidy, that is a strong indication that the firm should not locate the facility there. Adam Smith once noted that with enough greenhouses Scotland could produce wine, though only at 30 times the cost of comparable wine produced elsewhere.20 By the same logic, Wisconsin could induce Dole to locate pineapple production on the shores of Lake Michigan. This, for obvious reasons, would not be a wise investment.

To compound the problem, a firm that would not locate in a certain area but for a subsidy is also likely to be especially sensitive to future subsidies offered by other jurisdictions that might lure it away.21

Subsidies can also give a firm an anticompetitive advantage, allowing it to ignore customers or to be lax with cost containment, a phenomenon known as x-inefficiency.22 Furthermore, subsidies tend to lock in inefficient technologies and business practices, making markets and workers less adaptable to change. When governments dispense subsidies, firms expend resources seeking these privileges, a socially wasteful phenomenon known as rent-seeking.23 Subsidies can also lead to the misallocation of talent as they encourage entrepreneurs to develop new and different ways of obtaining privilege rather than new and different ways of pleasing customers and economizing on resources.24

Beyond these economic concerns, there are philosophical and social problems with subsidies. They tend to favor the wealthy and well connected at the expense of the poor and unknown.25 Moreover, they may be associated with perverse cultural attitudes toward markets. Recent research, for example, finds that leaders of privileged firms are more likely to think the US market is too free, that government should have a more active role in the economy, that favoritism is compatible with free markets, and that government privilege or knowledge of influential policymakers is the most important factor in business success.26

Even if a subsidy did not entail any of the problems we have discussed, it would still at best be a zero-sum game—that is, when one state lures a firm with a subsidy, its gain is offset by another’s loss. This has led many to conclude that state subsidies are akin to a mutually destructive arms race or to a prisoner’s dilemma (a term borrowed from game theory). In these sorts of situations, it is individually rational for people to pursue certain actions even though they lead to outcomes that make everyone—including themselves—worse off.27

The theoretical case against subsidies is supported by the empirical record. Since 1990 there have been more than 100 academic studies of targeted subsidies.28 Most of these studies evaluate subsidies in light of their effects on the privileged firms, regions, or industries. But subsidies are rarely sold as a means to boost the well-being of these narrowly targeted interest groups. Instead, subsidies are typically sold as a means to benefit the communities that pay for them.29 Among those studies that evaluate subsidies in light of their effects on these broader communities, the vast majority find little to no support for subsidies.30

Yet despite the economic case against subsidies, they persist. Public choice models explain why.31 Subsidies confer highly visible benefits on concentrated, politically organized special interests, while their costs are less obvious and spread across diffuse, politically unorganized taxpayers, consumers, and small businesses.32 This pattern of concentrated benefits and diffuse costs explains the persistence of many inefficient policies.33 The problem is compounded by the fact that voters are often ignorant or confused about the technical aspects of economic development policy.34 As a result, political leaders may misclassify costs as benefits and believe that a project is more valuable because it involves a large investment or requires a large workforce.35

Given the persistence and prevalence of targeted subsidies despite the economic case against them, institutional constraints—such as state anti-aid provisions—are needed to limit their use.

III. The History of Subsidies and Anti-Aid Provisions in State Constitutions

The history of subsidies and the evolution of public aid restrictions in state constitutions demonstrate that subsidies pose a threat to economic development, fiscal health, and good governance. They also show that anti-aid provisions can restrain the size and scope of subsidies, but the details matter, and periodically these provisions must be strengthened.

The first wave of restraints emerged in the 1840s. Ill-conceived and mismanaged infrastructure projects created large state debts in the 1830s, and following the panic of 1837, these burdens became unsustainable, sending eight states and one territory into default.36 The states requested a federal bailout but were denied. In the years that followed, many states adopted constitutional fiscal reforms, including restrictions on public spending for private projects. These reforms worked for a time. But as the panic faded from memory in the Reconstruction era, localities—which were often not restrained by constitutional limits—boosted their own funding for railroads and other private projects.37 After another fiscal crisis in 1873, a second wave of anti-aid reforms closed the locality loophole.38 Then, starting in the Great Depression, both courts and legislatures began once again to permit public spending for private projects so long as lawmakers or judges could construct some semiplausible rationale that spending would eventually benefit the public at large.39

A. The Long History of Favoritism

Governments have favored particular firms, industries, and interests for centuries. And for almost as long, economists have been critical of the practice.40 At the time of the American founding, what Adam Smith dubbed “mercantilism” had dominated European economic policy for nearly three centuries. Like modern-day economic development strategies, mercantilism aimed to promote certain firms or industries through subsidies, tax privileges, and regulatory protections, and this European practice had been transplanted into the colonies. In 1661, for example, Virginia began subsidizing woolen cloth producers with bounties of tobacco.41 And during the Washington administration, Secretary of the Treasury Alexander Hamilton famously called for the systematic promotion of manufacturing through tariffs and subsidies.42

Yet despite its long and entrenched practice, early US policymakers showed ambivalence toward mercantilism, especially at the national level. Hamilton’s plan was rejected by Congress in 1791, and when it later resurfaced as Henry Clay’s “American system,” that too was largely rejected. Thus, for the first several decades of the republic, neither the states nor the federal government was active in promoting particular firms or industries.43

B. Public Spending on Private Ventures

Beginning in the 1820s, state spending changed in both size and scope. First, states—especially those in the South—began to invest in private banks.44 Then, following the rejection at the national level of John Quincy Adams’s proposals to spend heavily on “internal improvements” (a plan modeled after Henry Clay’s proposed American system), a number of states began to take it upon themselves to fund infrastructure projects.

The success of the publicly funded Erie Canal, which was completed in 1825, provided further impetus. It inspired two decades of state-supported railroads, turnpikes, and canals across the nation.45 State governments hoped to stimulate their economies through investment in private firms, especially as interstate competition for economic development escalated.46 During this era, “railroad promoters encouraged towns to bid against each other for influence in locating the railroads.”47 And towns obliged because railroads were believed to have “great potential for public benefit”48 and to be “critical for economic development since the existence of the railroad would attract other economic enterprise.”49 Given the Jacksonian era’s disdain for national spending on such projects, it was the states that took the lead.50 But, as Columbia Law School’s Richard Briffault has put it, “Many of these projects blurred public and private lines, with states investing in private firms, or providing grants, loans and loan guarantees to private companies.”51

Though the political appetite for locally funded infrastructure spending was high, the appetite for taxes to pay for this spending was low. Early on, states had relied on property taxes.52 As they began earning income on private projects, however, confidence in infrastructure investments grew, and some states reduced or eliminated their property taxes. By 1835, Alabama, Georgia, Maryland, Massachusetts, New York, Rhode Island, Pennsylvania, and South Carolina had all eliminated their state property taxes.53 Direct taxation—including property, poll, and income taxation—had all but disappeared.54 In its place, the main sources of state revenue became sales of public lands, returns on private investments, and proceeds from issuing bank charters.55 The economic historian John Joseph Wallis has termed this the era of “taxless finance.”56 Reminiscent of modern loan guarantees, under taxless finance, taxpayers took a loss on such a project as a canal, a road, or a bank only if it failed.57 And evidently, policymakers everywhere convinced themselves that failure was impossible. As a delegate to the Maryland Reform Convention reflected two decades later, “Every man dreamed he was about to reach a new El Dorado. Taxation was to exist no longer—public debt was to become an obsolete idea.”58

State debt did not become an obsolete idea. In fact, it grew substantially. At the beginning of the 1820s, most states had little or no debt.59 But between 1836 and 1839, the states incurred more debt than they had in their entire previous history.60 Between 1810 and 1840, state debt per capita rose 144 percent.61 Since the federal government paid off its debts entirely in 1835 (a feat that would never again be repeated) and thus stopped issuing bonds, foreign investors eagerly snatched up state bonds, not always recognizing the distinction between the federal and state governments.62 By the late 1830s, state debt had soared to eight times all federal and local debts combined.63 In 1830, Arkansas, Florida, Illinois, Indiana, Michigan, and Mississippi had no debt at all. But a decade later, their combined general obligation debt was more than $44 million (in current dollars).64 As collateral against these debts, the states relied on the safety net provided by the federal government’s implied support and the option of resuming property tax collection.65

Because these ventures permitted private actors to gamble with public money—in other words, they privatized gains and socialized losses—there was a strong incentive to pursue risky projects. As the Rutgers University law professor David Pinsky has put it,

There was practically no public control over the planning of the railroad project[s] or over the actual expenditures of publicly contributed funds. These functions were completely delegated to private corporate officials. To phrase it more dramatically, but no less accurately, there was a total abdication of public responsibility. Not infrequently, railroad planning was so speculatively conceived and incompetently executed that the proposed line was never completed. Waste and dishonesty in the expenditure of funds led to corporate insolvency and abandonment of routes.66

The unsustainable nature of these public investments in private ventures was laid bare by the panic of 1837 and the significant recession that lasted from 1839 to 1843.67 As the economy contracted, infrastructure projects across the country—marked, as Richard Briffault has put it, “by waste, overbuilding, and mismanagement”—failed to generate expected revenues.68 By 1842, eight states and one territory had defaulted.69 Four states—Arkansas, Florida, Michigan, and Mississippi—repudiated nearly $14 million in debt.70 Out of these circumstances, the first wave of state constitutional anti-aid provisions was born.

C. First Wave of Anti-Aid Clauses: Restraining the States

As state fiscal positions eroded, support for federal assumption of state debts grew, especially among politicians representing the most heavily indebted states. The appropriately named William Cost Johnson, a representative from Maryland, headed a committee that ultimately recommended federal assumption of the state debts.71 First and foremost, the committee argued, a bailout was justified by the precedents set in the federal bailouts following the Revolutionary War, the War of 1812, and the bailout of the District of Columbia in 1836.72 The committee’s proposal, however, was met with stiff resistance, especially among representatives from the handful of states that had not incurred massive debts. Ultimately, the assumption proposal was tabled.

Unable to shift their debts onto federal taxpayers, states were left to clean up their own messes. And one important consequence was that citizens and local leaders mobilized to prevent future messes. One approach, spearheaded by Rhode Island in 1842, was to adopt a constitutional amendment limiting debt accumulation.73 By 1857, almost every state in the union had such a provision.74 Another approach was to limit internal improvements.75

Since the state debt crisis was brought on by government-granted privileges to private companies, a number of these reforms specifically targeted such privileges. Many states, for example, adopted general incorporation clauses. These forbade the special incorporation of individual firms by government charters, which often entailed privileges and incentives.76 Others sought to curb corruption by forbidding bank employees to serve in the legislature.77 Several states adopted antimonopoly clauses, forbidding government-created monopolies.78 And some adopted equality guarantees, which eliminated grants of special privilege.79 All of these reforms were meant to realize the aspirations for impartial government that were already a part of 18th-century state constitutions.80 Pennsylvania’s 1776 constitution, for example, had already asserted that “government is, or ought to be, instituted for the common benefit, protection and security of the people, nation or community; and not for the particular emolument or advantage of any single man, family, or set of men.”81

A particularly important strategy—the focus of this study—was to adopt constitutional limitations on public aid to private entities.82 As the law professor Dale Rubin has put it, “The impetus for the adoption of both state and local constitutional aid limitation provisions was the untrammeled and indiscriminate borrowing by governmental entities and the ruthless profiteering by private corporations and individuals.”83

Moreover, the aim of public aid limitations was, as one delegate to the Ohio conventions of 1850 and 1851 put it, “to see the State Government brought back to its simple and appropriate functions, [leaving] railroad, canal, turnpike and other corporate associations, to get along on their own credit, without any connection or partnership with the State whatever.”84 And as Josiah Scott of the Ohio Supreme Court put it, these provisions aimed to prohibit the union of public and private capital: “The mischief which this section interdicts is a business partnership between a municipality or subdivision of the State, and individuals or private corporations or associations. It forbids the union of public and private capital or credit in any enterprise whatever.”85

Despite their early adoption by a few states in the 1840s, it took more than a decade for a majority of states to adopt anti-aid provisions.86 These provisions generally took three forms. The most common was a credit clause. It forbade the government to loan its credit to a private individual, association, or corporation. A variant of this clause first appeared in the Rhode Island Constitution of 1842, requiring electoral approval for such deals. Shortly thereafter, New Jersey (1844) and New York (1846) adopted their own credit clauses, but these forbade the lending of credit with or without electoral approval.87 The second type of anti-aid provision was a stock clause, which forbade the government from becoming a stockholder in any corporation. This was pioneered by Iowa in 1846.88 The final provision was a gift clause, which forbade the government from granting loans or donations to any individual, association, or corporation. This provision first appeared in Pennsylvania’s 1873 constitution.89

The spread of anti-aid provisions was by no means uniform. Some states adopted just one provision, some two, and others all three. Moreover, especially in their earliest iterations, public anti-aid provisions did not necessarily apply to substate governments, such as counties, cities, or school districts.90 Despite these variations, however, by 1900 some form of public aid limitation had been adopted by a large majority of states.91 Even those that had withstood the panic of 1837 without defaulting adopted these provisions to avoid the fate of their neighbors.92

The case for anti-aid provisions was both moral and practical. During the 1850 and 1851 debates at Indiana’s constitutional convention, Representative A. F. Morrison offered both types of arguments. On moral grounds, he asserted, “There is no justice in the principle that the property or the money of the people should be taken to make profits for corporations.” And on the practical side, he articulated the public choice concerns as well as any modern economist might. Publicly supported internal improvements, he said, were “a system of oppression inflicted by the representatives of the people … by means of a regular system of log rolling.… It is well known how these schemes are got along in the Legislature. Corporations are always well represented there, and the people have no knowledge of what is going on until they are entrapped by them.”93

In the decades following the advent of these anti-aid provisions, state aid to private corporations did not end altogether, but it was sharply curtailed.94 As Wallis has put it, “The tide of events had turned against state activity.”95 Following the adoption of these provisions, there was a dramatic change in state and local fiscal policy; states reduced their reliance on debt finance, and more activity shifted from state to local governments.96 In 1841, the states’ share of all government debt was 86.4 percent, but by 1902, it was 7.0 percent.97

D. Second Wave: Restraining Localities

The first wave of anti-aid provisions did not always apply to localities.98 Consequently, as states curtailed their direct support of private interests, localities ramped it up. In many cases local governments began to take on the sorts of risks that states had once assumed. Sometimes states abetted this local circumvention of anti-aid provisions. The constitutional scholar Alan Tarr writes, “From 1866 to 1873, legislatures approved over eight hundred proposals to grant local aid to railroad companies. New York, Illinois, and Missouri together authorized over $70 million worth of aid.”99

As with the state aid that had preceded it, much of this local aid was financed through government borrowing or government guarantees of private debt. Thus, as the states’ share of all government debt was declining, localities’ share rose, going from 11.4 percent in 1841 to 57.1 percent in 1902.100 Similarly, while local government revenue per capita had been about 40 percent greater than state revenue per capita in 1840, by 1902 it was 260 percent greater.101

As before, the precarious fiscal position of governments—this time, local governments—was laid bare by a national economic contraction. As the panic of 1873 gave way to a deep and lasting economic depression, property values plummeted, and railroads began to default on their debts. By 1874, about 25 percent of all railroad bonds were in default.102 Next, the municipalities that had guaranteed many of these debts began to default on their own obligations en masse. It is estimated that roughly 20 percent of all municipal debt obligations were defaulted on in the 1870s.103

These defaults prompted a second wave of constitutional reforms, this one extending anti-aid provisions to local governments.104 While a few states (Indiana in 1851, Nevada in 1864, Georgia in 1868, and Illinois in 1870) had already extended their anti-aid provisions to localities, the municipal debt crisis of the 1870s prompted more than a dozen more states to do so over the course of the next decade and a half.105

As Colorado acquired statehood in the midst of this economic crisis, its 1876 constitution and its convention are worth noting.106 In their Address to the People, the delegates there asserted that no other issue had caused “more anxiety and concern than the troublesome and vexed question pertaining to corporations.”107 On the one hand, the territory had little internal capital or infrastructure, and the delegates were eager to encourage economic development. On the other hand, they were acutely aware of the corruption and fiscal ruin that had plagued those states that encouraged development through subsidies. They were also aware that several of their own territorial cities had grown insolvent through bad deals with railroads.108 Writing in the Address to the People, the delegates worried that “the Legislatures of other States have, in most cases, been found unequal to the task of preventing abuses and protecting the people from the grasping and monopolizing tendencies of railroads and other corporations.”109

The delegates considered a number of proposals to directly rein in corporations. For example, they considered granting the general assembly the authority to set railroad rates, to abolish limited liability, to regulate banking, to require annual reporting, and to require the publication of shareholder lists.110 Each of these proposals was rejected. Dale Oesterle, a professor at the University of Colorado School of Law, writes, “Instead of a long list of specific regulations and minute requirements, the delegates decided they could encourage businesses to locate in the state by offering those businesses what was at the time substantial organizational and operating freedom. To nullify the incentives for bribery and corruption of the state legislature, the delegates relied on restrictions on the state legislature itself.”111

As the delegates asserted in their address, “Experience has shown that positive restrictions on the powers of the Legislature in relation to these matters are necessary.”112 With that, they adopted credit and stock clauses and extended these provisions to local governments.113 Various other provisions of the constitution strengthened these provisions. Laws, for example, had to be general in their application and could not target specific groups for special treatment.114 In support of these safeguards, the delegates wrote, “The evils of local and special legislation being enormous, the passage of any law not general in its provisions is prohibited—thus saving the State from expenses usually incurred in passing and publishing laws secured by combinations to advance private interests and to create dangerous monopolies.”115

The second wave of anti-aid provisions was more successful than the first wave, adopted after state defaults in the early 1840s. With the municipal fiscal crisis fresh in mind and with the framers’ intentions abundantly clear, courts were active over the next half century in policing governments that overstepped the bounds established by anti-aid clauses, certainly more active than they would come to be as the 20th century wore on. Importantly, early courts understood that the framers of these provisions intended them to limit public aid to private interests regardless of the aid’s purpose.116

Colorado provides an illustrative example. The first case to consider that state’s anti-aid provision was Colorado Central R.R. v. Lea in 1879.117 There, the court—three members of which were delegates to the Colorado Constitutional Convention—was asked to decide whether Boulder County commissioners violated the state’s anti-aid clause when they called an election asking voters to subscribe $200,000 to the capital stock of the Colorado Central Railroad. The county maintained that this was permitted since it believed the subscription to be in the public’s interest. In ruling the county’s actions invalid, the court asserted, “If the existence of a public benefit is to give such an agreement the character of a sale of the stock and take it out of the constitutional provision, then the prohibition is utterly nugatory and valueless; as such consideration would exist in every probable case.”118 The court further asserted that the intention of the anti-aid provision was clear:

It was undoubtedly the intention of the framers of the Constitution, whether wisely or not, to prohibit, by the fundamental law of the new State, all public aid to railroad companies, whether by donation, grant or subscription, no matter what might be the public benefit and advantages flowing from the construction of such roads. I understand the framers of the Constitution and the people who adopted it, to have intended by this provision the declaration of a broad policy of prohibition, forbidding State, county and municipal aid to railroad and other companies in any of the modes specified.119

As we showed in section II, targeted economic development incentives are generally not, in fact, in the public interest. Nevertheless, the policymakers that craft these policies are almost universally under the impression that they are.

Courts were, however, by no means universally rigorous in policing state and local violations of anti-aid provisions.120 Over time, legislatures devised ways to circumvent these rules while courts invented new doctrines that have in many places vitiated these provisions. Nevertheless, the case history of this period shows that—for a time—in geographically and politically diverse regions of the country, courts were willing to stop the elected branches when they transgressed constitutional anti-aid provisions.121

What was the result? While it is impossible to determine a causal relationship or to disentangle the effects of these provisions from those of other reforms adopted at this time, the adoption of anti-aid provisions did coincide with improved policy. First, the financial footing of government grew stronger. Figure 1 shows state, local, and combined state and local debt as a share of national income from 1838 through 1913. Immediately following the first wave of reforms, state debts as a share of national income began to fall. Given the local loophole, however, local debt as a share of income rose. Following the second wave of reforms, local debt as a share of GDP also began to fall and then leveled off. By the end of the 19th century, combined state and local debt stood as a smaller share of national income than at any previous point since the crisis of the early 1840s. Second, as their fiscal positions improved, municipalities found themselves facing lower borrowing costs. The economist John Dove analyzed the prices of bonds issued by dozens of US cities in the latter decades of the 19th century.122 He found that among those cities that had defaulted in the crisis of the 1870s, those that subsequently adopted either a credit or a stock clause faced borrowing costs that were between 170 and 249 basis points lower.123 Finally, as state and local governments curtailed their use of targeted economic development subsidies, the US economy entered a period of prolonged and robust economic expansion.124

Figure 1. Government Debt as a Share of National Income
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Sources: Debt figures are reported in John Joseph Wallis, “American Government Finance in the Long Run: 1790 to 1990,” Journal of Economic Perspectives 14, no. 1 (2000). National income figures are from US Department of Commerce, Bureau of the Census, Historical Statistics of the United States 1789–1945: A Supplement to the Statistical Abstract of the United States, Washington, DC, June 1949, 14. National income figures are not available for every year, and some data are interpolated.

In the next section we will discuss the ways in which these clauses have been weakened, distorted, or ignored. Even so, empirical research suggests that these laws continue to affect the size and scope of subsidies and have a positive effect on state economies. Well into the latter half of the 20th century, for example, researchers were finding that these constitutional prohibitions were having an influence on the types of incentives offered by governments, making gifts of land and money the least-used varieties of subsidy.125 More recently, the economist Carlianne Patrick has developed an index measuring the strength of constitutional aid limits.126 She finds that those places with weaker limits—and therefore more subsidies to private businesses—experience significantly lower levels of rural employment in the medium term. In subsequent work, she has found that states with weaker anti-aid provisions tend to subsidize capital, causing firms to substitute such capital as computers and robots for labor. She finds that this decreases employment density and causes an employment shift from labor-intensive to capital-intensive industries.127

E. The Weakening of Anti-Aid Provisions

Courts have weakened constitutional anti-aid provisions over the past century.128 They did so, in large measure, by turning the judicially created Public Purpose Doctrine on its head. The doctrine dates back to an 1853 case called Sharpless v. Mayor of Philadelphia,129 which was decided two decades before an anti-aid provision restricting municipalities’ abilities to offer subsidies was added to the Pennsylvania Constitution.130 In the 1840s and 1850s, the Pennsylvania legislature had authorized the city of Philadelphia to use borrowed money to buy shares in two private railroads.131 A Philadelphia taxpayer named William P. Sharpless brought suit claiming that the state had no authority to use the public taxing power to support a private interest.

At least in principle, the Pennsylvania Supreme Court agreed. The court asserted, “It is said that this is a taking of private property for private use. If this be so, it is palpably unconstitutional.” Though the constitution had no “express inhibition” against such legislation, the court concluded that the assembly had no authority “to take one man’s property and give it to another.”132 Thus was born the Public Purpose Doctrine: the state may only tax to fund projects that are in the public interest; projects that benefit private interests are forbidden. In 1874, the US Supreme Court issued its first ruling regarding the Public Purpose Doctrine, finding that state legislatures may confer to municipalities the right to levy taxes, but only if those taxes serve a public purpose.133 By 1917, the Court had incorporated the doctrine into the 14th Amendment.134

On its face, the Public Purpose Doctrine would seem to complement state constitutional anti-aid provisions. Like these provisions, it prohibits the expenditure of public resources in service of private interests. In practice, however, it has come to thwart anti-aid provisions for two reasons. First, from the beginning, courts have shown an extraordinary tendency to construe “public purpose” in as broad a light as possible. Even in Sharpless itself, the court did not side with the taxpayer. Instead, the court concluded that, even though the railroad was private, the railroad subsidy nevertheless served a public purpose: “It cannot be denied that a railroad company is a private corporation. But the right to tax depends on the ultimate use, purpose, and object for which the fund is raised, and not on the nature or character of the person or corporation whose intermediate agency is to be used in applying it.”135

In other words, the court concluded that the government could buy shares in a private corporation so long as the goal was to serve a public purpose. Second, decades later, courts would come to see the Public Purpose Doctrine as an exception to anti-aid provisions rather than as a complement to them. In the 1918 case of Georgia v. Cincinnati Southern Railway, for example, the US Supreme Court held that Georgia could grant a right-of-way to a railroad despite the state constitution’s bar against “any donation or gratuity in favor of any person, corporation or association.”136 As the Court put it, “A conveyance in aid of a public purpose from which great benefits are expected is not within the class of evils that the constitution intended to prevent.”137 Similar conclusions were reached in a number of state court decisions.138

In all of these cases, courts found that the judicially created Public Purpose Doctrine was an exception to the rules stated in constitutional anti-aid provisions.139 They saw the Public Purpose Doctrine as a justification to provide public aid to private enterprise so long as the expenditure served some public or quasi-public purpose. This interpretation is at odds with the doctrine’s initial articulation as a restraint on government expenditures, requiring all public projects to serve purely public purposes. It is also at odds with the plain language of anti-aid provisions, which forbid government aid to private firms or individuals regardless of the aid’s purpose.

Another problem with this interpretation is that the Public Purpose Doctrine was first adumbrated in Sharpless in 1853, decades before most states adopted their constitutional anti-aid provisions. As Rubin puts it, “Since most of the aid limitation provisions were adopted after the Public Purpose Doctrine was judicially enunciated, the courts could not have conceived the doctrine either as an exception or as a doctrine devised to preempt such limitations.”140

In the landmark Munn decision of 1876, the US Supreme Court held that the government could regulate economic arrangements that were “affected with a public interest.”141 Following this decision, state constitutions written in the decades that followed, and legislation enacted during this period, began using “public interest” phraseology.142

Government involvement with and regulation of private enterprise increased dramatically during the crisis of the Great Depression. Economists, legal theorists, and policymakers challenged long-held beliefs about the proper role of government in the private economy.143 This sea change was supported by several US Supreme Court cases during the New Deal era. For example, in Nebbia v. People of New York, the Court upheld price-fixing for milk and articulated for the first time the “rational basis” test, which provides extraordinary deference to government involvement in private economic activity.144 These decisions illustrate the changing dynamic between the state and the private market, and they provided judicial blessing for government decision-making involving private enterprise.

Aware that courts saw the Public Purpose Doctrine as an exception to anti-aid provisions, state legislatures were careful to include the words “public purpose” in their subsidy legislation. This practice dates back to Mississippi’s famous 1936 Balance Agriculture with Industry (BAWI) program, which is widely considered to mark the beginning of the modern era of targeted economic development subsidies. The BAWI program permitted local governments to hold bond elections to purchase land, build factories, and rent these facilities to private manufacturers at low cost.145 In the preamble to the act, legislators wrote that the “general welfare of its citizens demand, as a public purpose, the development within Mississippi of industrial and manufacturing enterprises.”146 As the economist James Bennet has put it, “By invoking those magic words, those constitutional talismans general welfare and public purpose, this act, which plainly violated the state charter of the Magnolia State, became kosher.”147 When the BAWI program came before the Mississippi Supreme Court, a majority of justices found it did not violate the state’s anti-aid provision, because “in all its parts it contemplates that the proposed industry shall be operated for the accomplishment of the purposes outlined therein.”148 In his blistering dissent, Justice Anderson said the decision “drove a steam shovel through our constitution.”149 The US Supreme Court dismissed an appeal of the case and thus, in the words of two scholars, “closed the door on federal court review of the basic principles underlying industrial development bond financing.”150

The evolution of anti-aid provisions in many states progressed from strict enforcement of the provisions after they were first adopted to subsequent approval of subsidies for low-income housing (or “slum clearance”) programs and other support for the poor, then to approval of industrial manufacturing projects, and finally to approval of all manner of economic development schemes.151

In time, courts came to take what Richard Briffault has described as “a posture of extreme deference to state legislatures, finding that a broad range of goals fall under the rubric of public purpose, and that legislative determinations that a spending, loan, or tax incentive program will promote the public purpose are to be accepted as long as they are ‘not … irrational.’”152

In so doing, they forgot or ignored the initial aim of the provisions—namely, as the Arizona Supreme Court put it, “to prevent governmental bodies from depleting the public treasury by giving advantages to special interests or by engaging in non-public enterprises.”153 The purpose of these provisions is no less relevant today, especially in the context of prolific public aid to private businesses for the so-called public purpose of economic development (despite the fact that the public is no better off for it).154

Following the BAWI program and the courts’ acceptance of it, other southern states initiated their own targeted economic development programs, and in the years following World War II, the practice became all but universal. Figure 2 shows the proliferation of such programs in the 1960s and 1970s. Even when courts did not defer to legislative judgments and did find subsidies unconstitutional, state legislators reacted by amending their constitutions in order to once again permit subsidies. For example, in 1987, Texas amended its constitution to read as follows: “Notwithstanding any other provision of this constitution, the legislature may provide for the creation of programs and the making of loans and grants of public money … for the public purposes of development and diversification of the economy of the state.”155 In some cases, courts appealed to such extraconstitutional considerations as interstate economic competition as a rationale for upholding subsidies.156 As North Carolina’s Justice Robert Orr stated in a 1996 dissent, the judicial philosophy in these cases seems to boil down to “everybody’s doing it.”157

Briffault reports, “By the end of the [20th] century virtually every state supreme court had upheld at least some economic development programs that involved direct assistance—including cash grants, low-interest loans, and tax breaks—to individual firms.”158 Nevertheless, there remains some variation in the strength of anti-aid provisions and in the extent to which they are honored. (It is because of this variation that economists have been able to estimate the effects of these provisions.) Moreover, recent legal developments suggest that some courts may be beginning to take these provisions seriously again.

Figure 2. Growth in the Number of States Offering Incentives
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Source: “The Fifty Legislative Climates,” an annual survey of the states published in the November–December issue of Industrial Development for the years 1967, 1974, and 1978, reprinted in H. McKinley Conway, Legislative Climates for Economic Development (Atlanta: Conway Publications, 1979), A-3 to A-5, A-99 to A-101, A-255 to A-257.

IV. The Current State of Anti-Aid Provisions

Currently 49 state constitutions place some type of limit on government use of public funds to promote private interests.159 In 45 states, these measures take the form of traditional anti-aid provisions, or clauses, that prohibit public financing of private entities.160

A. Three Varieties of Anti-Aid Provisions

These anti-aid provisions take three forms: (1) loans and credit, or credit clauses; (2) stock subscriptions and joint ownership, or stock clauses; or (3) appropriations, donations, grants, gifts, and subsidies, or gift clauses.161 Figure 3 shows the present status. Currently 44 states have some variety of credit clause, prohibiting government bodies from lending money or credit for nonpublic uses; 32 states currently have a stock clause prohibiting stock subscription in and joint ownership of private ventures. And 29 states have a gift clause, generally prohibiting expenditures of public money for which the government body fails to receive anything valuable (i.e., consideration) in exchange, rendering the expenditure a mere gratuity.

Because individual anti-aid provisions are, as Pinsky puts it, a product of “specific evils which had manifested themselves” in the different states during the industrial expansion of the 19th century, some state constitutions forbid only one form of public aid, while others forbid two or all three.162 Likewise, some anti-aid provisions apply to the state, others apply to political subdivisions of the state, and some provisions apply to both levels of government. In addition, some anti-aid limitations are contained within a single clause, while others are found in two or more separate clauses. For a list of states and their respective anti-aid provisions, see table A1 in the appendix.

Figure 3. The Current State of Anti-Aid Provisions
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Source: Authors’ research. See appendix for details.

Nine state constitutions expressly prohibit both levels of government from aiding private entities in any of the three forms discussed above.163 For example, Arizona’s anti-aid provision says the following:

Neither the state, nor any county, city, town, municipality, or other subdivision of the state shall ever give or loan its credit in the aid of, or make any donation or grant, by subsidy or otherwise, to any individual, association, or corporation, or become a subscriber to, or a shareholder in, any company or corporation, or become a joint owner with any person, company, or corporation, except as to such ownerships as may accrue to the state by operation or provision of law or as authorized by law solely for investment of the monies in the various funds of the state.164

Arizona’s anti-aid clause is textually stronger than provisions in most other states because it applies to both levels of government, prohibits all three forms of aid, and allows only two exceptions, both related to legitimate government functions.165 Most of the other nine constitutions that apply to both levels of government and prohibit all three forms of aid also contain textual exceptions (e.g., Oklahoma and Wyoming permit support for economic development).166

In comparison, anti-aid provisions in 36 states also have various textual exceptions and either fail to address both levels of government or fail to limit all three forms of public aid. Other provisions contain few exceptions, apply to both levels of government, and prohibit more than one form of public aid. Logically, those that contain fewer textual exceptions, address more varieties of aid, and apply to both levels of government tend to be stronger. Most anti-aid provisions fall somewhere in between. For example, New Mexico’s anti-aid provision states, “Neither the state nor any county, school district or municipality, except as otherwise provided in this constitution, shall directly or indirectly lend or pledge its credit or make any donation to or in aid of any person, association or public or private corporation or in aid of any private enterprise for the construction of any railroad except as provided in Subsections A through G of this section.”167

Subsections A through G contain several exceptions, including the care and maintenance of sick and indigent persons, scholarships for Vietnam veterans who attend public universities, loans for students of the healing arts, support of new or expanding businesses for job creation, affordable housing, and scholarships for war veterans who have exhausted federal aid and who attend public universities. Consequently, although New Mexico’s anti-aid provision applies to both levels of government and prohibits both loans and donations (but not stocks or joint ownership), the provision is weakened by textual exceptions. Nevertheless, New Mexico’s provision is relatively strong compared to states with bare-bones provisions.

For example, the anti-aid provisions in seven states merely prohibit state loans, presumably allowing public aid in the form of donations or stock subscriptions at the state level and public aid in any form at the municipal level.168 Thus, textual exceptions aside, bare-bones provisions tend to be weaker because they leave the door open for alternate forms of public aid. Wisconsin’s anti-aid provision is illustrative; it provides that “the credit of the state shall never be given, or loaned, in aid of any individual, association, or corporation.”169 Because it only applies to credit, direct subsidies and grants do not implicate Wisconsin’s anti-aid clause, and concluding otherwise, as the Wisconsin Supreme Court has noted, “would put in jeopardy many of [its] current state subsidies.”170

B. Public Purpose Clauses

In addition to the 45 state constitutions with traditional anti-aid provisions, 17 state constitutions have public purpose provisions and four have private emolument provisions that theoretically restrict the use of public aid for private purposes.171 The public purpose provisions typically appear in the section of a given constitution that governs taxation and, among other limitations, usually restrict taxation for public purposes only. These provisions (public purpose clauses or tax clauses) do not expressly apply to government expenditures in aid of private entities, but they nevertheless indirectly forbid the use of taxation for such purposes.172 We list these in the right-hand column of table A1 in the appendix, calling them public purpose clauses.

Alaska, Connecticut, Illinois, and Vermont only have public purpose and private emoluments provisions and have no traditional anti-aid clauses.173 For example, the Alaska Constitution provides that “no tax shall be levied, or appropriation of public money made, or public property transferred, nor shall the public credit be used, except for a public purpose.”174 Similarly, the Illinois Constitution provides that “public funds, property or credit shall be used only for public purposes.”175 Vermont’s constitution provides that “government is, or ought to be, instituted for the common benefit, protection, and security of the people … and not for the particular emolument or advantage of any single person.”176 A related provision states that “previous to any law being made to raise a tax, the purpose for which it is to be raised ought to appear evident to the Legislature to be of more service to community than the money would be if not collected.”177 Although Vermont courts have construed both provisions as a general prohibition on the use of public funds for nonpublic purposes, there have been no successful legal challenges to public subsidies in that state.178

Not surprisingly, the public purpose and private emoluments provisions are among the weakest limitations on public aid, both textually and as interpreted by courts. This is generally true because the vague language of these provisions invites government officials to test and expand the boundaries of the text while simultaneously providing no definable borders for courts to enforce. The public purpose limitation is especially emblematic of this problem for a few reasons. First, because courts have declared that public purpose cannot be defined precisely and evolves to meet changing societal needs,179 they have upheld a variety of expenditures for questionable purposes.180 Of course, it is possible to precisely define public purpose, and many courts have done so.181 And while society and technology do change and advance, the principles that spurred anti-aid provisions are immutable and ever applicable.

Second, courts generally defer to government officials’ determination that a given expenditure serves a public purpose and often refuse to overturn an expenditure unless officials have unquestionably abused their discretion.182 Because the “abuse of discretion” legal standard is such a high bar, however, government officials can merely state that an expenditure serves the public—even in the face of evidence to the contrary—to circumvent a public purpose or private emoluments provision.183 And since officials naturally seek to expand rather than limit their own powers, deferring to their discretion means that judicial interpretation of public purpose will always be expanding, in turn creating a legal universe in which upholding public aid becomes the general rule rather than the exception. In fact, this is precisely what has happened in states with public purpose and private emolument provisions. For example, in South Dakota, courts invalidated three government acts in the early 20th century but have upheld all other acts challenged since 1932.184 Unfortunately, this has also happened, to varying degrees, in the 45 states with traditional anti-aid provisions, even though only a few of these contain textual public purpose exceptions within the anti-aid provisions themselves.185

As discussed above, many state constitutions have public purpose provisions in addition to their anti-aid provisions. Arizona’s public purpose clause provides that “all taxes … shall be levied and collected for public purposes only.”186 Because litigants in Arizona often challenged subsidies under both the public purpose provision and the anti-aid provision, the public purpose requirement of the former was gradually grafted onto the latter. This combination took the form of a judicially created two-prong test to evaluate the legality of expenditures that benefit private entities.187 Thus, to satisfy Arizona’s gift clause today, an expenditure of taxpayer money that benefits a private entity must (1) serve a public purpose and (2) garner adequate return consideration for the public.

Consequently, in Arizona, public purpose became a requirement of the anti-aid provision (the weaker of the two elements) rather than an exception to it. But in other states, public purpose works the opposite way: courts view it as an exception to the prohibition on public aid, which means that an expenditure will be upheld if it is said to serve a public purpose, even if it otherwise violates the anti-aid provision. In these states, the constitutional public purpose requirement has been turned on its head, in much the same way as the judicially created Public Purpose Doctrine was turned on its head. States that treat public purpose as a constitutional requirement rather than as an exception will necessarily have stronger anti-aid jurisprudence. Moreover, in states that lack any public purpose clauses in their constitutions, courts may have adopted the public purpose exception to anti-aid restrictions based on the doctrine first articulated in Sharpless v. Mayor of Pennsylvania.188

Anti-aid provisions were intended to protect the public fisc regardless of whatever benefits might result from aid to private ventures, that is, regardless of the perceived purpose of the aid—public or otherwise. And yet, by one court’s estimation, “Forty-six states have upheld the constitutionality of governmental expenditures and related assistance for economic development incentives” on the basis of public purpose.189 Of course, public aid for the purpose of economic development is exactly what states sought to prohibit when they adopted anti-aid provisions in the first place. It is ironic that courts have used the notion of public purpose to eviscerate these provisions when, in fact, states enacted these very same provisions to prohibit public aid despite their perceived public purpose.

The future efficacy of anti-aid provisions appears least promising in states that have public purpose exceptions. When public purpose is treated as an exception to an anti-aid provision rather than as a requirement, courts regard expenditures as constitutional on the sole basis that government officials deem them to benefit the public in some manner. Of course, that renders the provision essentially nugatory, since officials can virtually always be expected to claim that their decisions are intended to benefit the public.190 Given the history of anti-aid provisions, whether public aid is thought to serve a public purpose should not determine its constitutionality. Because courts have ignored or misunderstood this basic principle, however, there are few limitations on public aid in states where the assertion of a public purpose alone satisfies the anti-aid provision. Compounding the expanding definition of public purpose is judicial deference to the discretion of government officials, who are constantly finding new ways to appropriate taxpayer money for private interests.

C. A Recent Revival of Anti-Aid Provisions

Despite being weakened by textual exceptions and gutted by judicial interpretation, anti-aid provisions have recovered some of their former strength in a few states, and this jurisprudence provides hope for resuscitating failed provisions in other states. For example, Arizona’s seminal gift clause case, Turken v. Gordon, clarified that the assertion of public purpose alone cannot justify an expenditure of public money that benefits private interests; instead, the government must receive something sufficiently valuable in return for the expenditure (i.e., it must obtain consideration).191 If the government receives consideration that is “grossly disproportionate” to what it spent, the expenditure is an illegal subsidy. In other words, if the government spends a lot of money but gets very little (or nothing) in return, the expenditure is illegal.

Even better, the court found that indirect benefits—such as anticipated tax revenue and employment opportunities for city residents—are not valid consideration if private entities are not contractually required to provide these benefits.192 Thus, in Arizona, public expenditures for economic development are unconstitutional unless the government receives valuable and direct (arising from the private entity’s obligation) consideration in return for the expenditure. Before the Turken case, government bodies had successfully argued that indirect public benefits resulting from an expenditure suffice to justify public aid to private interests.193 As discussed in section II above, this argument is especially problematic given the tendency of policymakers to rely on the indirect gross multipliers associated with new economic activity, which they often overestimate, while ignoring the negative effects of the taxes that pay for these subsidies. Turken’s rejection of that overly lax theory illustrates that it is possible—with strategically litigated cases—to realign anti-aid jurisprudence with the intended purpose of these provisions. In short, it is possible to prevent the application of public money to private purposes.

Other states with relatively strong anti-aid provisions also require that government bodies receive a fair return for an expenditure of public funds. In Oklahoma, economic development is considered a public purpose only if the government receives adequate consideration for the expenditure and there is accountability or control over the expenditure.194 And in Mississippi, the state supreme court recently, and without discussing public purpose, held that a city cannot lawfully pay the attorney fees of a mayoral candidate in an election contest because the expenditure lacked consideration and was therefore a donation or gratuity to the candidate.195

These examples, together with other strategies, may pave a path toward resuscitating anti-aid provisions in states with weaker jurisprudence. States with anti-aid provisions that include gift clauses offer the greatest protections against economic development subsidies—especially those in which public purpose is one of several requirements rather than an exception. Still, much work is required to realize the potential of such provisions. For a list of states that require (or except) public purpose and consideration, see table A1.

V. Toward a Model Anti-Aid Clause

The framers of the states’ anti-aid provisions understood basic principles that are axiomatic in our republic: public dollars should be spent only for public purposes, and when public dollars are spent, the government should maintain control over those expenditures and receive adequate consideration for them. Absent these requirements, public expenditures can easily result in the allocation of taxpayer funds to private, special interests. Despite this near-universal recognition by the framers of the state constitutions, courts throughout the country have drained these clauses of their efficacy by disregarding their plain language and their well-documented intent. Courts have also read exceptions into them.

In this section we review various tests laid out by state courts to identify criteria that should be satisfied for anti-aid jurisprudence to achieve its purpose. In so doing, we provide a road map for an ideal anti-aid policy. In those states where courts have not already adopted these tests, state legislatures can strengthen their anti-aid clauses by explicitly requiring courts to do so. To prevent the enrichment of private interests at public expense, three criteria should be satisfied for every expenditure of public funds:

1) The public expenditure should be primarily for a public purpose.

2) The government should maintain sufficient control over the expenditure to ensure its public purpose is accomplished.

3) The public should receive direct, ascertainable, obligatory, and proportional consideration for every outlay of public resources.

As noted, these requirements should apply to both the state government and political subdivisions and should apply to all three varieties of aid (gifts, stock purchases, and extensions of credit). Additional safeguards can also be put in place to, for example, ensure that the provisions are as widely applicable as possible by applying to revenue bonds, industrial development bonds, and special districts.

A. The Primary Purpose of Every Government Expenditure Should Be to Serve a Public Purpose, Not to Benefit a Private Entity or Individual

Because the primary purpose of an anti-aid clause is to avoid the application of public resources for private purposes, a reasonable test for any government expenditure is that it primarily serves the public interest rather than the particular private interests of any individual, association, or corporation. As the Arizona Supreme Court has observed, it is “a core Gift Clause principle” that “public funds are to be expended only for ‘public purposes’ and cannot be used to foster or promote the purely private or personal interests of any individual.”196 Indeed, that is the entire purpose of the anti-aid clause. Or, as the Florida Supreme Court has put it, the clause serves “to protect public monies … [and] to keep the State out of private business.”197

This is true of an expenditure that primarily benefits private interests, even if that expenditure also serves some public purpose. This is important because any expenditure might be said to serve a public purpose in some plausible way. Indeed, public choice research has found that successful special interest pleading frequently coincides with some semiplausible public interest story.198 As the Arizona Supreme Court recognized, the anti-aid clause “was designed primarily to prevent the use of public funds raised by general taxation in aid of enterprises apparently devoted to quasi-public purposes, but actually engaged in private business.”199 An anti-aid clause “may be violated by a transaction even though th[e] transaction has surface indicia of public purpose” but in reality does not serve the public. What should matter is “the reality of the transaction,” not its mere appearance or the government’s unsubstantiated assertions.200

Accordingly, the first test under the anti-aid clause is whether the expenditure carries out a legitimate government purpose.201 That means all public expenditures must serve a “benefit to the community as a whole” and “at the same time be directly related to the function of government.”202 Expenditures on genuine public goods or on generally accessible private goods would be permitted.203 Thus, among other things, the state would be free to spend on the court system, public safety, public roads, public buildings, and parks (all public goods), as well as on education and social safety net programs (generally accessible private goods). Expenditures on private goods that are exclusively available to narrow beneficiaries, however, would not be permitted. The state would not be allowed to spend public money on private firms.

One paramount consideration should be whether, as the Alabama Supreme Court has put it, the expenditure “confers a direct public benefit of a reasonably general character, that is to say, to a significant part of the public, as distinguished from a remote and theoretical benefit.”204 For example, since the primary and overwhelming beneficiaries of subsidized jobs are the workers themselves, and since subsidized workers are a small minority of the public, subsidized employment should not count as a public benefit. On the other hand, because anyone who qualifies for public assistance may obtain it and because large numbers of citizens do qualify, social safety net programs may well be evaluated differently by the courts.

Second, public expenditures must serve direct public purposes, not speculative purposes. Some have argued that economic development subsidies advance a public purpose. But as we noted in section II above, the possibility that government aid to private business will produce net beneficial results for the communities that pay for these subsidies is speculative at best. In most cases, it seems that the investment would have been made without the subsidy.205 Moreover, while subsidy proponents point to the indirect benefits of subsidies, they almost never acknowledge the economic costs of the taxes that fund those subsidies. Nor do they consider the other “unseen” costs, such as rent-seeking losses and anticompetitive effects.206 Government entities, therefore, should not engage in expenditures that primarily rather than incidentally benefit a private entity.

B. The Government Must Exercise Sufficient and Continuing Control over All Government Expenditures

Like the framers of the US Constitution, the framers of the various anti-aid clauses recognized that internal and external controls were indispensable to establishing sound government that respects the integrity of the public fisc and the taxpaying public.207 As the New Jersey Supreme Court recognized in that state’s seminal gift clause case, “When the State once enters upon business of subsidies, we shall not fail to discover that the strong and powerful interests are those most likely to control legislation, and that the weaker will be taxed to enhance the profits of the stronger.”208 One way to mitigate the danger of such special interest abuse is to enforce the constitutional requirement that government control the expenditure of public funds. Government control over public expenditures is necessary because the government cannot ensure that a public purpose is accomplished for an outlay of resources unless it exercises sufficient oversight.

Some courts have sought to clarify what precisely the control requirement means. In Kromko v. Arizona Bd. of Regents, the Arizona Supreme Court carefully examined a lease contract between the governing board of the state’s public universities and a nonprofit corporation that had agreed to operate a university hospital.209 The court found that the private entity was a functional alter ego of the university’s governing board, because the board retained significant and continuing control over the entity’s operations. Among other things, the internal organization of the nonprofit required approval of the governing board, the board retained the right to approve any business transactions the nonprofit made, and the nonprofit was required to make financial and other status reports to the board. Most significantly, no earnings of the nonprofit could be distributed to its members, directors, or officers. This, according to the court, meant that the nonprofit corporation’s activities were “subject to the control and supervision of public officials. Hence, we believe the fear of private gain or exploitation of public funds envisioned by the drafters of our constitution is absent.”210

Likewise, in Hutcheson v. Atherton, the New Mexico Supreme Court struck down a county’s issuance of $250,000 worth of bonds on behalf of a nonprofit because the organization was “not a subordinate governmental agency.”211 It held that New Mexico’s gift clause prohibits any appropriation of funds “to any person, corporation, association, institution, or community not under the absolute control of the state.”212 Thus, public money that is spent for or lent to a private entity must be “assigned to bringing the public purpose to fruition,” and the private entity’s “business activity” must be “so strictly pointed in that direction, that for practical purposes [the private entity] represents the controlled means by which the government accomplishes a proper objective.”213 Kromko and Atherton thus make clear that the type of “control” required means the government must maintain sufficient authority over public expenditures to ensure they are used for a public rather than private purpose.

C. Government Expenditures Must Be Supported by Consideration That Is Direct, Ascertainable, Contractually Obligatory, and Proportionate to the Cost

Government expenditures must also be in exchange for valid consideration—meaning a fair exchange of public money for some benefit enjoyed by the state or the public. This requirement is supported by common sense. By definition, a gift is a gratuity that is not given in exchange for return consideration. Moreover, it would be easy to disguise an unconstitutional gift as a constitutional appropriation by distributing funds in exchange for illusory or purely abstract consideration (e.g., the government could pay a company in “exchange” for doing nothing at all). As the Arizona Supreme Court explained in Turken, “When a public entity purchases something from a private entity, the most objective and reliable way to determine whether the private party has received a forbidden subsidy is to compare the public expenditure to what the government receives under the contract.”214

Gift clause jurisprudence in several states uses four essential factors in weighing consideration. Consideration received by the government in exchange for public money should be (1) direct, (2) ascertainable, (3) contractually obligatory, and (4) proportional.

First, consideration must be direct and not speculative.215 The advocates of subsidies often claim that expenditures will yield many purported indirect public benefits. But this argument ignores the evidence that most subsidized investments would have occurred without the subsidy.216 The indirect-benefit justification also ignores the significant costs associated with the taxation that funds subsidies.217 Subsidies take from people who would have otherwise invested that money somewhere else, so that the apparent economic activity spurred by subsidies is really just transferred economic activity—transferred from what consumers want to what they have been forced to buy.218 What is more, if the consideration is not direct, or obligatory, nothing will ensure that any public benefits are ever realized.

Second, courts have also required that consideration be ascertainable, meaning that it “must be unimagined, substantive and verifiable.”219 In other words, there must be clear obligations imposed on the recipient of public aid that can be measured and readily evaluated. If, for example, a government entity purchases a product or procures a service, it should measure the fair market value of those expenditures, through the procurement process or otherwise, to ensure taxpayers receive proportional value that is not speculative.

Third, anti-aid clauses should require contractual obligation to ensure that the public’s business will in fact be effectuated by the public expenditure. That is, a recipient of public expenditures must contractually obligate itself to perform a duty to the public.220 Absent obligation on the part of the private party, there is nothing to ensure that the public’s business will be done or that the private entity will not receive a gratuity. As the Arizona Supreme Court put it, only what a party “obligates itself to do (or to forebear from doing) in return for the promise of the other contracting party” can count as consideration.221

The contractual obligation principle is in this regard directly in line with general principles of contract law. All contracts, to be enforceable, must represent some genuine exchange of consideration. The reason for requiring contractual obligation is straightforward: absent obligation, there is no guarantee the public will receive anything for its expenditure. This is true even if the public entity and a private party share the same purpose.

A Texas case illustrates the point well. In Key v. Commissioners Court of Marion County,222 a citizen challenged the transfer of a “Christmas Candlelight Tour,” a winding path of Christmas light Nativity and holiday scenes, from the Marion County Historical Commission (a public entity) to the Historic Jefferson Foundation (a private organization) as a subsidy in violation of the gift clause. The commission argued that the transfer did not amount to a gift because the private nonprofit organization shared “the same stated goals as the commission,” including historical preservation.223 The court rejected that argument, holding instead that “contractual obligation” was necessary to establish consideration. Or, as the court wrote, “Had the Historic Jefferson Foundation obligated itself contractually to perform a function beneficial to the public, this obligation might be deemed consideration.”224 But because no such obligation existed in the contract itself, the transfer was not an exchange but a gratuity to the private organization.

In other words, even if a public agency shares a common interest, custom, or practice or has the best intentions, those things are not consideration in the absence of contractual obligation. They are, instead, illusory promises. To ensure the public’s business is done, and to prevent a private party from discontinuing performance at will, contractual obligation is a necessary requirement for valid consideration under the anti-aid clause.

Fourth, anti-aid clauses should require proportional consideration. In this regard, consideration analysis under anti-aid provisions is different from judicial analysis under traditional contract law. Namely, under contract law, courts rarely, if ever, question the proportionality of consideration. A private contracting party is free to offer anything, no matter how small, as valid consideration because the private parties are “free to contract as they [please],” so the agreement reached “establishe[s] what [is] ‘fair’ and ‘just’ inter se.”225 In other words, value is subjective, so the only way to know that one has obtained a just and fair exchange is to allow the exchange to take place on terms that are acceptable to both private parties. In the public context, however, taxpayers have no genuine choice in the contract, so the only way to ensure that they obtain value in excess of their financial sacrifice is to require proportionality.

Thus, consideration in anti-aid cases requires an examination of the proportionality of what is exchanged. Proportionality means there must be a balanced exchange of value for value. As the Arizona Supreme Court explained, “When a public entity purchases something from a private entity, the most objective and reliable way to determine whether the private party has received a forbidden subsidy is to compare the public expenditure to what the government receives under the contract.”226 This, of course, makes sense. If we are trying to ascertain whether the public has given an unlawful subsidy, we must evaluate what was given and what was received.

When the city of Phoenix, for example, gave $94.7 million dollars to a private developer of a mixed-use development for the exclusive use of 200 parking spaces for drivers participating in a municipal commuting program, the government payment was “grossly disproportionate” to what was received in return, thus violating Arizona’s anti-aid provision.227 Thus, if what the public entity gives is disproportionate to what it receives in return, there is insufficient consideration and the anti-aid provision has been violated.

VI. Litigation and Legislative Solutions in Moving Toward a Model Anti-Aid Clause

It is possible to move toward an effective anti-aid climate through strategic litigation, legislative reforms, or a combination of both. A successful strategy will depend on a particular state’s anti-aid clause jurisprudence, judicial climate, and legislative composition.

Litigation is most viable when it is based on the strength of a given state’s anti-aid clause language, the case law interpreting it, and the composition of its courts. Anti-aid clause challenges are most likely to be successful in states with plain language that is strong and direct and in which the courts have shown some willingness to enforce its protections. Challenges are more likely to be successful when courts use multifactor tests, such as a primary public purpose test, a requirement for continuing government control, and an adequate consideration analysis. The appendix summarizes the current state of anti-aid clause jurisprudence in the states. States in which both a public purpose and a consideration requirement exist, and for which there is no blanket exception for expenditures that alone serve a public purpose, are the most viable candidates for legal challenges.228 Figure 4 shows the legal environment for anti-aid clause challenges based on these factors.

Figure 4. The Legal Environment for Anti-Aid Challenges
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Notes: “Strong” indicates these states have anti-aid clauses with strong textual limitations that apply to government expenditures, extensions of credit, and stock ownership at the state and local level. The case law also requires a public purpose for all expenditures and adequate consideration for them with few, if any, exemptions or limitations. “Intermediate” indicates these states have anti-aid clauses with good textual limitations on government expenditures, extensions of credit, and stock ownership. But they may not apply to all levels of government, or they may have certain exceptions that would affect an anti-aid challenge. The case law suggests that challenges to some government expenditures would be feasible.“Weak” indicates these states have no anti-aid clauses, have anti-aid clauses that lack textual limitations on government aid to private parties, have clauses with numerous exceptions, have clauses that apply only to one level of government, or have case law that fails to require a public purpose and adequate consideration for all aid.

Source: Authors’ research. See appendix for details.

Litigants will be more successful if they identify cases in which one or more of these requirements is demonstrably lacking. For example, when a particular government expenditure is significantly disproportionate to the value received in return, an anti-aid clause challenge is more likely to succeed. As outlined above, taxpayers in Phoenix, Arizona, successfully challenged a nearly $100 million subsidy to a private developer in exchange for 200 parking spots for a municipal transit program. At $500,000 per parking spot, it was simply impossible for the government to justify its claim that the city was receiving proportional consideration for the public expenditure.229 (Of course, the government had claimed that the indirect benefits of the project—for example, increased tax revenue and employment opportunities—were also consideration, not just the parking spaces in isolation. The court, however, rejected this claim.) Likewise, when the government transfers nearly all control over government resources to a private entity, a challenge is viable. Loans and direct subsidies for large, private infrastructure projects and donations to nonprofit entities serving quasi-public purposes have resulted in successful anti-aid clause challenges. Of course, there will be other factors to weigh when considering whether an anti-aid clause challenge is likely to be successful, such as state standing doctrines and the composition of the courts.

Legislative reforms can also be pursued separate from or concurrent with judicial challenges. Although government subsidies and economic development projects often find bipartisan support, some legislative reforms, particularly in circumstances in which large subsidies have created negative press, are possible. Ideal legislative reforms should not target specific industries or individual expenditures. Broad-based anti-aid measures are more efficient and equitable. Counterintuitively, broad-based reforms may be more likely to succeed because if many privileges can be eliminated at once, it will be possible to substantially lower tax rates.230 Ideally, these reforms will ensure that anti-aid provisions apply to all levels of government and all three varieties of aid. Moreover, they will require courts to apply the three tests outlined in the previous section.

VII. Conclusion

Economic development subsidies do not work as advertised. Both economic theory and experience suggest that, on net, subsidies are more likely to undermine a region’s economic development than to enhance it. There are a number of reasons for this outcome. Among other things, firms tend to collect subsidies for doing what they would have done anyway, subsidies involve significant opportunity costs, and subsidies invite a host of economic problems including rent-seeking losses and anticompetitive effects. Time and again, state and local governments have experimented with economic development subsidies only to find that they undermine fiscal health and good governance.

Despite the problems with subsidies, the incentive for policymakers to dispense them is strong. As a result, state policymakers have periodically attempted to bind their own hands by outlawing subsidies through various constitutional anti-aid provisions. We have endeavored to describe the history and current state of these provisions. Our review shows that anti-aid provisions can affect the size and scope of subsidies, reducing their negative economic and social effects. But the details matter, and some varieties of these provisions are stronger than others. Moreover, these provisions must be strengthened periodically.

The strongest anti-aid provisions apply to both state and local governments and restrict government extensions of credit, stock puchases, and gifts. These provisions will be more effective if the courts apply three tests. First, they should require public expenditures to primarly serve public purposes. Second, they should require the government to maintain sufficient control over expenditures to ensure their public purpose is accomplished. And third, they should ensure that the public has received direct, ascertainable, obligatory, and proportional consideration in return for its expense. Anti-aid clause litigation is most likely to be successful in states where these tests, or some portions of them, are applied. And in states where courts do not currently apply these tests, legislators can strengthen statutory restraints by requiring that all public expenditures satisfy these criteria.


Appendix. The Current State of Anti-Aid Clauses

Table A1. Anti-Aid Clauses in US State Constitutions, 2019
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(continued on next page)

31 Provisions that limit the purposes for which taxes may be levied but that do not use the phrase “public purpose” are not included here.
32 That the state shall not “be interested in any private or corporate enterprise” may imply both a stock and gift clause. Ala. Const. art. 4, § 93.

33 Ala. Const. art. 4, § 94.01.
234 Ariz. Const. art. 13, § 7.
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Notes: The shaded values represent the most realistic range of estimates of the average net subsidy effect. The net
subsidy equals the estimated gain from the subsidy minus the estimated loss from taxation. For details on
methodology, see Matthew D. Mitchell, Michael D. Farren, Jeremy Horpedahl, and Olivia J. Gonzalez, “The
Economics of a Targeted Economic Development Subsidy” (Mercatus Special Study, Mercatus Center at George
Mason University, Arlington, VA, 2019).
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26 Idaho Const. art. 8, § 3A.

57 «Public funds, property or credit shall be used only for public purposes.” Ill. Const. art. 8, § 1.
8 A requirement of consideration usually pertains to gift clauses, and the Iowa Constitution does not have a gift clause. Nevertheless, the Iowa Supreme Court
has clarified that a public purpose alone will not satisfy the anti-aid provisions. Star Equip., Ltd. v. State, lowa Dept. of Transp., 843 N.W.2d 446, 459-60 (Iowa

2014).

(continued on next page)

2 But see Jowa Const. art. 3, § 31 (“No public money or property shall be appropriated for local, or private purposes, unless such appropriation, compensation,

or claim, be allowed by two thirds of the members elected to each branch of the general assembly.”).
2 Even though the Kansas Constitution does not have an anti-aid provision or a public purpose limitation, “the general proposition of law recognized by

[Kansas] cases is that the transfer of public property cannot be made without compensation when no public benefit would result from the gift.” Ullrich v. Bd.
of County Comm’rs of Thomas County, 234 Kan. 782, 788, 676 P.2d 127, 132 (1984).
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(continued on next page)

35 The anti-aid provision and public purpose limitation are combined in one clause: “No tax shall be levied or appropriation of public money or property made,
nor shall the public credit be used, directly or indirectly, except for a public purpose.” Haw. Const. art. 7, § 4.
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(continued on next page)

! Section 14(c) of the anti-aid provision permits cooperative endeavors with private parties for “a public purpose,” but this is not construed as a textual
exception. La. Const. art. 7, pt. 1, § 14(C); La. Atty. Gen. Op. No. 09-0212 (Dec. 22, 2009).
2 The court does not use the term “consideration,” but the constitution “is violated when public funds or property are gratuitously alienated.” Bd. of Directors
of Indus. Dev. Bd. of City of Gonzales, Louisiana, Inc. v. All Taxpayers, Prop. Owners, Citizens of City of Gonzales, 2005-2298 (La. 9/6/06), 938 So.2d 11,

23-24. See also Jurisich v. Hopson Marine Serv. Co., Inc., 619 So. 2d 1111, 1115 (La. Ct. App. 1993). Moreover, there must be “a demonstrable, objective,

and reasonable expectation of receiving at least equivalent value in exchange for [an] expenditure or transfer of public funds.” La. Atty. Gen. Op. No. 15-0137
(Dec. 28, 2015).
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23 Construing article 10, section 12, of the 1908 constitution, which is identical to article 9, section 18 of the current constitution.
24 Although the Michigan Constitution does not have a general public purpose clause, it does provide that cities and villages may “levy other [than ad valorem]

taxes for public purposes, subject to limitations and prohibitions provided by this constitution or by law.” Mich. Const. art. 7, § 21.

(continued on next page)

25 Although the courts have occasionally implied that public purpose is an exception, public purpose is not consistently cited as an element of anti-aid
jurisprudence. See, for example, Craig v. Mercy Hosp.-St. Mem’l, 209 Miss. 427, 448—49, 45 So. 2d 809, 818, error overruled, 209 Miss. 427, 47 So. 2d 867

(1950).

246 But see Curchin v. Missouri Indus. Dev. Bd., 722 S.W.2d 930, 934-35 (Mo. 1987) (stating that grants with a primarily private effect have been held
unconstitutional “despite the possible beneficial impact upon the economy of the locality and of the state™).






OEBPS/Images/tableA-1f.jpg
Anti-Aid

Credit

Stock

Gift

Public Purpose

Public Purpose

Consideration

Sample Textual

Stite Provision | Clause | Clause | Clause | Exception Requirement Requirement Exceptions Other Limitaton
Hollow v. State,
Mont. 222 Mont. 478,
Coml .art. State State State*"’ G5, 28 P'.Zd 227’ 5 Entities under Public Purpose
MT | 5,§11; — 232 (1986); White | — it el 4““’—11 VI § 1
art. 8, § v. State, 233 Mont. confro ot the state | art. VL
13 81,93, 759 P.2d
971, 978 (1988)
Neb. State Haman v. Marsh, 237 Neb. | Residents seeking
NE Const. art. Local™ —20 699, 720-21, 467 N.W.2d adult or post-high | —
13,83 836, 851 (1991) school education
1995 Nev. Op. Corporations
Nev Employers Ins. Co. of | Atty. Gen. 25 formed for
Con.st art. | State State Nevada v. State Bd. of | (1995); Lawrence educational or
NV 8. §§ o | Local Local State | Examiners, 117 Nev. v. Clark County, Maybe*? charitable —
16 249,259, 21 P.3d 628, 127 Nev. 390, 399, purposes; local
634 (2001) 254 P.3d 606, 612 exception for
(2011)*! railroads
Anderson v.
N.H. Anderson v. McCann,
NH | Const.pt. | Town |Town | Town | 124 N.H.249,251,469 %CQC‘Z”S"I’ }é‘; 2'1;& Maybe®* — fr‘tn‘;i“ﬂ PL1,
2,art. 5 A.2d 1311, 1313 (1983) > > § :

1311, 1313 (1983)

(continued on next page)

247 “Because the Montana courts had construed that state’s gift clause to permit any expenditures made for a public purpose, the framers of the revised Montana
Constitution omitted the clause as unnecessary in light of other constitutional provisions limiting public expenditures to public purposes. Montana Legislature,

Montana Constitutional Convention 1971-1972, at 583 (1979).” Turken, 223 Ariz. at 347.
28 But the courts strictly construe the requirement of government “control.”

%9 Extended to political subdivisions by court. State ex rel. Beck v. City of York, 164 Neb. 223, 224-25, 82 N.W.2d 269, 271 (1957).

20 Pyblic purpose is not “required” because the “prohibition against the pledge of the state’s credit does not hinge on whether the legislation achieves a ‘public
purpose,” when the pledge benefits a private individual, association, or corporation.” Haman v. Marsh, 237 Neb. 699, 722, 467 N.W.2d 836, 852 (1991).

! Implies that public purpose is required.

32 See Lawrence v. Clark County, 127 Nev. 390, 254 P.3d 606 (2011) (inferring that Nevada courts ensure the state receives a valuable benefit and holding that
consideration is required for disposal of property under both the gift clause and the public trust doctrine).
253 In re Opinion of the Justices, 88 N.H. 484, 190 A. 425, 428 (1937).
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660 (N.D. 2012) N.W.2d 660 (N.D.
2012)
Ohio 1999 Ohio Op. Atty. 1999 Ohio Op. Atty. Gen. .
OH | Const. art. Egaézl ]sj‘ctzl Local | Gen.No. 99-049, 1999 | — No. 99-049, 1999 WL ggg;‘(’)m:;en o | —
8,8§4,6 WL 75668%* 75668% P
Orthopedic Hosp. of
Okla gt re lOklahoma ?klahgma v.fOI;clal;Ohm;zls . )
y evelopment tate Dept. of Health, tate exception .
oK 1C(;’“§S§ - i?é;l fﬁ; ifézl — Finance duthority, | P3d 216,222, 2005 0K | for economic W
7 ’ 89 P.3d 1075 CIV APP 43, para. 10-12 development®* U
(Okla. 2004)*7 (OKkla. Civ. App. Div. 1,
2005)
Miles v. City of
Miles v. City of Eugene, | Eugene, 451 P.2d
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P.2d 725, 730-31, 249
Or. 329, 341 (1968)

438 P.2d 725, 730—
31,249 Or. 329,
341 (1968)

4 Accord State ex rel. Taft v. Campanella, 368 N.E.2d 76, 84-85 (Ohio App. 1977).
25 Accord C.1.V.I.C. Group v. Warren, 723 N.E.2d 106, 109-10 (Ohio 2000); Citizens Word v. Canfield Twp., 787 N.E.2d 104, 108 (Ohio App. 7 Dist., 2003).
26 Ohio Const. art. 8, § 13. Article 8 also includes several other exceptions to section 13.
%7 The public purpose requirement appears to stem from the public purpose clause rather than from the anti-aid provision.
258 Via the Oklahoma Center for the Advancement of Science and Technology. Okla. Const. art. 10, § 15(B).

(continued on next page)
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(continued on next page)

9 But see Harbold v. City of Reading, 49 A.2d 817, 820-21 (Pa. 1946) (observing that unconstitutional expenditure lacked consideration and public purpose).

0 Section 11 requires a two-thirds vote by the legislature to appropriate money for a private purpose.

21 Article 6, section 11, requires a two-thirds vote by the legislature to appropriate money for a private purpose and therefore may be construed as a state and
local gift clause. R.I. Const. art. 6, § 11.
262 Even though there is no consideration requirement, courts examine whether there is a pledge of credit based on criteria other than public purpose alone. See,
for example, Opinion to the Governor, 308 A.2d 809, 812 (R.I. 1973) (whether legislation was an unconstitutional pledge of credit turned on whether corporate
bonds were an obligation of the state rather than on public purpose alone); Kennedy v. State, 654 A.2d 708, 713 (R.I. 1995) (deciding that legislation required a
two-thirds vote for private appropriations even though it was rationally related to a legitimate public purpose for equal protection purposes).
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(continued on next page)

263 Litigants have challenged government actions as lacking a public purpose in addition to pledging the state’s credit, but the latter does not turn on whether a
public purpose exists. Therefore, public purpose does not appear to be a requirement of or an exception to the credit and stock clauses. See, for example, State ex
rel. Medlock v. South Carolina State Family Farm Development Authority, 306 S.E.2d 605, 608—09 (S.C. 1983) (deciding credit issue apart from public purpose
question); Carll v. South Carolina Jobs-Economic Development Authority, 327 S.E.2d 331, 334-35 (S.C. 1985) (same); Brashier v. South Carolina Dept. of
Transp., 490 S.E.2d 8, 12-13 (S.C. 1997) (deciding credit issue with no analysis of public purpose whatsoever); South Carolina Farm Bureau Marketing Ass’n v.
South Carolina State Ports Authority, 293 S.E.2d 854, 856-57 (S.C. 1982) (deciding credit issue even after plaintiff conceded public purpose).

264 Although there does not appear to be a consideration requirement, courts consider other criteria. See, for example, South Carolina Farm Bureau Marketing
Ass’n v. South Carolina State Ports Authority, 293 S.E.2d 854, 857 (S.C. 1982) (credit clause holding based on whether challenged action was primarily for the
benefit of the state and farmers rather than the private association); Carll v. South Carolina Jobs-Economic Development Authority, 327 S.E.2d 331, 335 (S.C.
1985) (credit clause holding based on whether the act imposed any pecuniary liability on the state).

265 Article 10, section 5, provides that “any tax which shall be levied shall distinctly state the public purpose to which the proceeds of the tax shall be applied” and
therefore may be construed as a public purpose clause. S.C. Const. art. 10, § 5.

266 This section permits the state to lend its credit for “developing the resources and improving the economic facilities” of the state, but only when subject to
control by the state. Further, it disallows the appropriation of money for these purposes except by a two-thirds vote of the legislature. S.D. Const. art. 13, § 1.
This section originally forbade the state from making any “donations to or in aid of any individual, association, or corporation, except for the necessary support
of the poor.” Cutting v. Taylor, 51 N.W. 949, 950 (S.D. 1892). The original version was more typical of an anti-aid provision. The current version permits aid
under certain circumstances and therefore does not fit the typical mold of an anti-aid provision. Nevertheless, because it limits appropriations by requiring a
two-thirds vote, it should be construed as an anti-aid provision.

7 But see S.D. Const. art. 13, § 1. State credit only permitted upon 2/3 vote of legislature.

268 But see Matter of Advisory Opinion Concerning the Const. of H.B. 1255, H.B. 1132, and H.J.R. 1004, 456 N.W.2d 546, 550 (S.D. 1990) (stating that “the
people of South Dakota have explicitly withdrawn the state’s authority to be an owner of capital stock of corporations”).

2 But separately required under public purpose clause. See Matter of Advisory Opinion Concerning the Const. of H.B. 1255, H.B. 1132, and H.J.R. 1004, 456
N.W.2d 546, 547-48 (S.D. 1990).

270 But four other criteria must be met 456 N W 2d at 548
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(continued on next page)

273 But the transaction must be for the benefit of the government in some manner, and the presence of public purpose alone does not render certain transactions
constitutional. City of Charlottesville v. DeHaan, 323 S.E.2d 131, 137-38 (Va. 1984) (citing Button v. Day, 208 Va. 494, 158 S.E.2d 735 (1968) and listing the

benefits to be received by the government).
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2 Courts use the term “fundamental government purpose.” Peterson v. Department of Revenue, 443 P.3d 818 (Wash. App. Div. 1, 2019).
25 'W.V. Const. art. 10, § 6a (allowing appropriations for public purposes).
6 But see State ex rel. State Bldg. Commission v. Casey, 160 W.Va. 50 (1977) (holding that providing space to corporation in a government building to be used
without cost is a grant of credit in violation of the constitution).
27160 W.Va. 50.
28 Wisc. Const. art. 8, § 7.
" But see Libertarian Party of Wisconsin v. State, 546 N.W.2d 424, 439 (Wis. 1996) (“It is our conclusion that the giving or loaning of the credit of the state

which it was intended to prohibit . . . occurs only when such giving or loaning results in the creation by the state of a legally enforceable obligation on its part to
pay to one party an obligation incurred or to be incurred in favor of that party by another party.”) (citation omitted).
280 Wisc. Const. art. 13, §7.
21 See also Wyo. Const. art. 3, § 36 (“No appropriation shall be made for charitable, industrial, educational or benevolent purposes to any person, corporation or
community not under the absolute control of the state, nor to any denominational or sectarian institution or association.”).
282 Wyo. Const. art. 16, § 12.
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