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Chair Bramble and distinguished members of the committee, thank you for the invitation to speak today. 
 
I am Liya Palagashvili. I am a senior research fellow at the Mercatus Center at George Mason 
University. For several years now, my research has focused on the gig economy and independent 
contractors, including the advantages of portable benefits systems for this workforce. I recently 
published a policy brief “Flexible Benefits for a Flexible Workforce: Unleashing Portable Benefits 
Solutions for Independent Workers and the Gig Economy,” which is attached. I hope you find it helpful 
in your discussion of the merits of allowing benefits to independent contractors in Utah. 
 
Today, governments are grappling with the challenges caused by a growing independent, gig, or self-
employed workforce. In Utah, there are 80,000 independent contractors or self-employed individuals, 
representing more than 5 percent of total employment. This number is expected to grow significantly in 
the next decade. This workforce spans industries, skill levels, and educational attainment. For example, 
these workers can be musicians, ridesharing and delivery drivers, yoga instructors, software developers, 
graphic designers, landscapers, and self-employed online merchants. 
 
Today I address the following points: 
 

1. Current laws in Utah and across the United States restrict employers from providing 
independent contractors with benefits, leaving a growing fraction of the workforce without 
access to common workplace benefits. 

2. Independent workers would benefit from increased access to benefits while maintaining the 
flexibility of their work arrangements. 
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LAWS RESTRICT COMPANIES FROM VOLUNTARILY PROVIDING BENEFITS TO INDEPENDENT 
CONTRACTORS 
Employment and tax laws offer two primary paths of work: The first is traditional employment, which 
comes with traditional and generally tax-advantaged benefits. This employment is often without the 
independence and flexibility that many workers desire or may require for personal reasons. The second 
is independent contracting, which provides flexibility and independence but generally requires 
forgoing common workplace benefits. As the gig economy grows, a growing fraction of the workforce 
does not have access to traditional benefits that are afforded to employees. 

Current laws in Utah and across the United States restrict employers from providing independent 
contractors with benefits precisely because these benefits—healthcare, retirement, vacation days, paid 
or sick leave—have conventionally been tied to employer-employee relationships. 

Therefore, if an employer were to provide benefits to their independent contractors, those workers would 
likely have to be reclassified as employees and consequently lose their independence and flexibility. 

Indeed, several employers have already indicated that they want and are ready to give benefits to 
independent contractors, conditional on the law allowing them to do so. For example, the CEO of Uber 
publicly wrote in the New York Times, “Our current system is binary, meaning that each time a 
company provides additional benefits to independent workers, the less independent they become. That 
creates more uncertainty and risk for the company, which is a main reason why we need new laws and 
can’t act entirely on our own.”1 

Removing these barriers and allowing voluntary participation could enable companies to provide a 
“menu of benefits,” where some businesses may provide one or two individual benefits, whereas 
others—especially larger companies—may provide a more complete set of benefits. 

Let me provide two hypothetical examples of what a benefits program could look like when these legal 
barriers are removed: 

• Fiverr, a freelancer platform, could facilitate contributions in the following way: It could set up
a 5.0 percent fee that will go into a benefits fund (a specific or general fund) for freelancers. Of
that fee, 2.5 percent would be paid by the platform, and 2.5 percent would be paid by the client
or customer who is hiring the freelancer. A third contributor could be the worker himself, and
larger companies could set up various “matching contributions” plans to encourage greater
savings.

• Uber could set up a 2.5 percent transaction fee for every ride a driver completes, and that fee
would go into a benefits fund for drivers. This is in fact what exists in New York today with the
Black Car Fund, which charges a 2.5 percent transaction fee and allocates it to a workers
compensation fund for independent contractor drivers. Uber could also make contributions to a
health insurance plan for the drivers.

1. Dara Khosrowshahi, “I Am the CEO of Uber. Gig Workers Deserve Better,” New York Times, August 10, 2020.
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To reiterate, these examples of platforms or employers setting up benefits for independent contractors 
are not possible today. The first step to providing portable benefits—benefits that are tied to the worker 
rather than tied to an employer—is to remove these factors from the independent contractor and 
employee worker classification rules. Because these rules are also set at the federal level, there will also 
have to be a change in the federal labor standards in this same manner. 

INDEPENDENT WORKERS VALUE THE FLEXIBILITY OF THEIR WORK AND WOULD BENEFIT 
FROM ACCESS TO BENEFITS 
Independent, freelancing, and gig work has grown significantly in the past two decades, especially after 
the pandemic, as workers began seeking out more flexible forms of work. 

According to the Bureau of Labor Statistics, 79 percent of independent contractors prefer their 
arrangement over an employment arrangement.2 Over a dozen surveys indicate that workers prefer 
the flexibility of engaging in independent work, especially workers who have dependent care 
obligations or other personal circumstances that prevent them from taking on employment.3 In fact, 
approximately 46 percent of freelancers state that freelancing gives them the flexibility they need 
because they are unable to work for a traditional company owing to personal circumstances, such as 
health issues or family obligations.4 

Gig workers in particular value flexibility to a greater extent than the average employee. Uber drivers 
would require almost twice as much pay to accept the inflexibility that comes from adopting a taxi-style 
schedule.5 And for the top 10 percent of DoorDash drivers, losing flexibility is equivalent to a 15 percent 
pay cut.6 

These flexible job arrangements can be particularly transformative for women who are the primary 
caregivers in their households. One study finds that self-employment rates are higher for women who 
have young children and that self-employed female workers have more flexibility in their work 
location, hours, and schedule as compared to women in traditional employment.7 

In nationwide survey, researchers also found that about 75 percent of self-identified homemakers, or 
stay-at-home mothers, indicated that they would likely return to work if they had flexible options.8 
Another survey of 2,000 women in independent work found that 96 percent of these women indicated 
that the primary benefit of engaging in platform-economy work is the flexible working hours.9 Indeed, 
70 percent of these platform-working women were the primary caregivers in their homes. A quarter of 

2. Bureau of Labor Statistics, “Contingent and Alternative Employment Arrangements—May 2017,” news release no. USDL-18-
0942, June 7, 2018, https://www.bls.gov/news.release/pdf/conemp.pdf.
3. See, for example, Adam Ozimek, “Freelance Forward Economist Report,” Upwork, accessed January 14, 2023, https://www
.upwork.com/research/freelance-forward-2021; James Manyika et al., Independent Work: Choice, Necessity, and the Gig
Economy (New York: McKinsey Global Institute, 2016).
4. Adam Ozimek, “Freelance Forward Economist Report.”
5. M. Keith Chen et al., “The Value of Flexible Work: Evidence from Uber Drivers,” Journal of Political Economy 127, no. 6 (2019).
6. Laura Katsnelson and Felix Oberholzer-Gee, “Being the Boss: Gig Workers’ Value of Flexible Work” (working paper no. 21-
124, Harvard Business School, Boston, MA, May 18, 2021).
7. Katherine Lim “Self-Employment, Workplace Flexibility, and Maternal Labor Supply: A Life-Cycle Model,” Economic Review of
the Household 17, no. 3 (2019): 805–42.
8. Kaiser Family Foundation, CBS, and New York Times, Non-Employed Poll, December 2014, 25.
9. Hyperwallet, The Future of Gig Work Is Female: A Study on the Behaviors and Career Aspirations of Women in the Gig
Economy, 2017.

https://www.upwork.com/research/freelance-forward-2021
https://www.upwork.com/research/freelance-forward-2021
https://www.bls.gov/news.release/pdf/conemp.pdf
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these women recently left their full-time employment for platform-based work, and 60 percent of them 
indicated that they did so because they wanted flexibility, needed more time to care for a child, parent, 
or other relative, or both. 

Independent contracting and self-employment are providing an important source of income for a large 
set of working Americans, especially for working mothers, many of whom are unable to take on 
traditional employment. At the same time, there are shortcomings with this type of work; independent 
workers do not have access to common workplace benefits afforded to traditional employees. About 80 
percent of self-employed workers indicated they would like access to flexible or portable benefits—
benefits that are not tied to a particular job or employer.10 

To better meet the needs of the growing independent workforce, governments could reform laws to 
give independent workers access to benefits. 

ATTACHMENT 
Liya Palagashvili, “Flexible Benefits for a Flexible Workforce: Unleashing Portable Benefits Solutions 
for Independent Workers and the Gig Economy” (Mercatus Policy Brief, Mercatus Center at George 
Mason University, Arlington, VA, February 2023) 

10. Tito Boeri et al., “Solo Self-Employment and Alternative Work Arrangements: A Cross-Country Perspective on the Changing
Composition of Jobs,” Journal of Economic Perspectives 34, no. 1 (2020): 183.



POLICY BRIEF

Flexible Benefits for a Flexible Workforce: Unleashing 
Portable Benefits Solutions for Independent Workers 
and the Gig Economy

Liya Palagashvili

February 2023

Political leaders from left to right are grappling with how to approach the challenges caused by the 
rapid growth of an independent workforce.1 Today, 1-in-10 workers engage in independent work 
as their primary source of income,2 and as many as 1-in-3 use independent work as a supplemen-
tary source of income.3 Independent workers are diverse. They are found across a multitude of 
industries, skill levels, and educational attainment—for example, they can be freelance creatives 
or knowledge-work professionals, medium-skilled contractors, gig workers, high-skilled consul-
tants, self-employed merchants or sellers, and entrepreneurs. 

Even as more and more Americans are choosing these flexible forms of work, laws written almost 
one hundred years ago prohibit and discourage common workplace benefits from flowing to these 
workers. This is because our labor polices offer two primary paths of work. The first is through 
traditional employment, which comes with traditional benefits but often without the indepen-
dence and flexibility that many workers desire or may require for personal reasons. The second is 
through independent work (legally classified as independent contracting), which provides flex-
ibility and independence but without the common workplace benefits.

To address the challenges of independent work, there are two buckets of policy solutions:

1. Bucket 1: Reclassification. Policies that reclassify workers as employees instead of inde-
pendent contractors.

2. Bucket 2: Access to Portable Benefits. Policies that allow independent workers to maintain 
their nontraditional work arrangements and improve their access to flexible benefits.

3434 Washington Blvd., 4th Floor, Arlington, VA, 22201 • 703-993-4930 • www.mercatus.org

The views presented in this document do not represent official positions of the Mercatus Center or George Mason University.
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Currently, policymakers and regulators are only pursuing bucket 1 solutions. This is evident from 
the Department of Labor’s (DOL) back-and-forth changes in regulatory guidance on worker clas-
sification rules under the Fair Labor Standards Act. Most recently, on October 13, 2022, the DOL 
proposed a new rule that narrows the definition of “independent contractor.”4  Similarly, Cali-
fornia passed Assembly Bill 5 (AB5) in 2019, creating a stricter test that significantly limited the 
circumstances for being an independent contractor.5 As intended, AB5 made it more difficult for 
workers to be classified as independent contractors.

By following bucket 1 solutions and narrowing the definition of what it means to be an indepen-
dent contractor, policymakers and regulators, such as those at the DOL, are hoping that organiza-
tions will hire workers as employees instead of as independent contractors. But these restrictions, 
while they may defuse pressure from activists, will likely make independent workers worse off 
because companies cannot extend all contracting positions into employment positions, thereby 
leaving workers with fewer job opportunities altogether—as illustrated by the experience in Cali-
fornia.6 Moreover, it should be noted that as many as 79 percent of primary-earning independent 
contractors have indicated that they prefer their arrangements over employment.7 Workers cite 
dependent care obligations, personal circumstances, or a strong preference for job flexibility (over 
job stability) as the primary reasons. 

Reclassification efforts also do not address the central drawback for the millions of workers 
who still will remain as independent contractors and self-employed: access to workplace ben-
efits. Instead of limiting work opportunities and flexibility for those who want them, policymak-
ers should aim to provide access to more desirable portable benefits options. Portable benefits 
are increasingly becoming the best solution for workers to maintain their nontraditional work 
arrangements while also being able to access work-related benefits. However, current federal 
and state regulations restrict organizations, businesses, and individuals from providing indepen-
dent contractors with benefits precisely because these benefits conventionally have been tied to 
employer-employee relationships.8 If an organization were to provide benefits to their indepen-
dent contractors, those workers would likely have to be reclassified as employees. 

There are other, secondary, aspects that make it difficult for portable benefits to emerge. Tax laws 
are unfavorable for independent contractors and effectively penalize them for health savings and 
retirement contributions.9 Moreover, federal laws prohibit independent contractors from joining 
together as an association to purchase health insurance.10

This policy brief addresses three central points:

1. It examines why reclassification efforts are not desirable, and why portable benefits that 
allow workers to maintain the value of flexibility and independence while also having 
access to work-related benefits is the best solution. Given the diverse nature of the work-
force and the complexity of work relationships, the preferences of the workers themselves, 
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and the significant drawbacks to forcing workers into an employment relationship, reclas-
sification policy does not seem like the best approach. Reclassification policy is a tool of 
the past attempting to solve the challenges of the future. Access to portable benefits is the 
only sustainable solution in the long run if the nature of work continues to change and 
flexible and diverse forms of work become the new norm. It is the best solution to help 
workers who choose to become entrepreneurs and self-employed small business owners.  

2. It offers simple and politically feasible policy reforms to remove legal barriers across states 
and the federal government to allow businesses, organizations, and individuals to volun-
tarily provide benefits to workers. State policymakers or regulators and the Internal Rev-
enue Service (IRS) can take the primary step of removing the presence of “benefits” from 
worker classification tests for independent contractors. Secondary steps include allowing 
Association Health Plans (AHPs) for independent contractors and allowing independent 
contractors to deduct healthcare and retirement contributions from the self-employment 
tax earnings calculations. 

3. It provides a framework for the implementation of benefits for independent workers. The 
three design principles for the program are that (a) participation is voluntary, (b) contribu-
tions come from multiple sources, and (c) benefits accounts are tied to the worker rather 
than to a specific organization. 

The policy reforms and design principles herein do not outline what an ideal portable-benefits 
world would look like, where benefits are entirely decoupled from work for both employees and 
independent workers. Instead, they offer simple, low-hanging-fruit solutions that are politically 
feasible today. Independent workers need more than just swings in worker classification rules and 
partisan battles between labor and business. A system of fair and flexible benefits for this flexible 
workforce is long overdue.

THE FUTURE OF WORK IS FLEXIBLE BENEFITS FOR A FLEXIBLE WORKFORCE
The world of work is changing. Technology, globalization, cultural attitudes, and preferences are 
creating both a more diverse and innovative workforce—but also challenging and transforming 
labor markets, the concept of work itself, and the safety net programs often associated with it. 
Technological innovations are reducing the transaction costs of contracting in the market and cre-
ating greater exchanges between consumers and labor suppliers, leading to more work opportuni-
ties for contractors and freelancers.11 At the same time, sociologist Richard Florida  identified 20 
years ago an emerging demographic group he called the “creative class,” who value more indepen-
dent, entrepreneurial, and creative forms of work.12 After the COVID-19 pandemic, demands for 
flexible jobs are on the rise, which has led to workers seeking out more entrepreneurial endeavors 
and independent forms of work.13 
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Who Are Independent Workers?
Independent work can be found across a diverse set of roles—for example, musicians, tutors, writ-
ers, online marketplace sellers, delivery drivers, electricians, software developers, translators, yoga 
instructors, nannies, financial advisors, graphic designers, photographers, nutritionists, Instagram 
“influencers,” and more than 120 other professions.14 

According to an IRS and Treasury Department study using tax data, between 2001–2016, the share 
of workers with independent contracting income has grown by 22 percent while the share of work-
ers who were employees decreased by 1.5 percent.15  The largest share of independent contractors 
make most of their income through W-2 employment and supplement their income with indepen-
dent work opportunities. They are in the top quartile of the income distribution. However, about 
60 percent of contractors in the bottom half of the income distribution, where contractor growth 
has been the fastest, receive the majority of their earnings through contracting.16 

The tax data also indicate that the industries with the greatest share of independent contractors 
(whether primary or supplementary earners) are “professional, scientific, and technical services,” 
followed by “other services” (e.g., repairing, grant-making, personal and pet care services, civic 
and religious service, etc.) and “health care.”17 All three industries have seen the greatest growth 
in the number of independent contractors since 2001. In the latest version of the “Contingent 
and Alternative Employment Arrangements—May 2017,” the Bureau of Labor Statistics reports 
that the industries with the greatest number of independent contractors engaging in this work as 
their primary form of income are in the “professional and business services” industry, followed 
by “construction,” and “other services.”18

It’s worth noting that while Uber, Lyft, and DoorDash are ubiquitous in our everyday lives, work-
ers at those type of online labor platform companies amount to only 8.6 percent of the overall 
independent contractor workforce.19 Furthermore, one of the IRS and Treasury reports concludes 
that this workforce’s exponential growth is “driven by individuals whose primary annual income 
derives from traditional jobs and who supplement that income with platform-mediated work.”20 
For example, 96 percent of Lyft drivers are either students or those who work elsewhere, and 95 
percent of them drive fewer than 20 hours per week.21

Independent workers are therefore a wholly diverse set of people—spanning across different 
income brackets, industries, and roles as well as those who work as either primary or supple-
mentary earners. This is partially why one-size-fits-all reclassification will be problematic—those 
efforts ignore the diversity of the independent workforce. 

Why Reclassification Efforts Are Not the Right Approach
Worker reclassification policy efforts have sprung up in recent years with the emergence of 
platform-economy companies and concerns over misclassified “gig workers.” These policy efforts 
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are often justified on the grounds that going after these large platform companies ensures gig 
workers receive proper benefits and protections. Regrettably, policy efforts that are aimed at gig 
workers specifically also impact the entire independent workforce more broadly, since all inde-
pendent workers are legally classified as independent contractors. 

As noted above, the gig economy workforce is less than 10 percent of the independent workforce 
and comprise almost entirely of workers who are supplemental earners on the platforms. Poli-
cymakers and regulators hope that by narrowing the definition of independent contractor, orga-
nizations will hire workers as employees instead of as independent contractors. At first glance, 
this change portends significant gains for workers who are reclassified as employees and receive 
proper benefits and protections. But there are reasons to doubt that independent workers will 
benefit from the restrictions.22 

1. Substantial Job Losses for Independent Workers. Many independent workers would not 
receive the additional benefits associated with becoming employees, because many of 
them would neither become employees nor be able to maintain their jobs as indepen-
dent workers. This is because companies will not extend all contracting positions into 
employment positions, thereby leaving workers with fewer job opportunities altogether.23 
For example, a recent report in Massachusetts finds that reclassifying app-based drivers 
“would result in a loss of at least 49,270 app-based [ridesharing] and [delivery] jobs in Mas-
sachusetts, which is equivalent to losing 58% of these earning opportunities in the state.”24 
As we saw in the immediate aftermath of California’s AB5, businesses such as theaters, 
music venues, and small media organizations cut contracting jobs.25 It’s also worth noting 
again that because most independent workers, especially gig workers, are supplemental 
earners, reclassification efforts will not likely benefit them. They already have employ-
ment, and reclassification policies risks eliminating their “side” contracting jobs. 

2. Fewer Options for Individuals Facing Income Loss. Independent work is an important 
source of income for those who face income loss and unemployment.26 Therefore, the 
loss of independent work opportunities would cause particular harm to these more vul-
nerable individuals. 

3. Fewer Options for Majority of Workers Who Prefer Independent Work. According to the 
Bureau of Labor Statistics, a majority of independent workers (79 percent) prefer their 
nontraditional job arrangements over a traditional employment arrangement.27  Indepen-
dent work provides far more flexibility in terms of work schedule, which gives workers 
more freedom to choose what time and how often to work. By contrast, traditional employ-
ment often means a specified schedule (e.g., nine-to-five) and a specified quantity of work 
(e.g., 48 weeks a year).

4. Disadvantage Women’s Employment Opportunities. Restricting independent work oppor-
tunities and reclassifying independent work as traditional employment would disadvan-
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tage women, many of whom tend to be the primary caregivers in their families and turn to 
independent work for the flexibility they need in their work schedules.28 Survey research 
reveals that 96 percent of women preferred to participate in independent work precisely 
because they need the flexibility in working hours.29

5. Hamper Workers Who Had Contact with the Criminal Justice System. Restricting indepen-
dent work would disproportionately harm the criminal justice population, because recent 
evidence shows that the gig economy provides an important avenue to work for those who 
previously had a criminal record.30

6. Unduly Constraint Small, Innovation-Driven Technology Startups. Restricting independent 
work would harm small technology startups that rely on independent workers. In a sur-
vey of technology startup CEOs, 57 percent indicated that the use of contract labor is an 
indispensable or essential part of their business model, and 39 percent indicated that its 
highly valuable to their business models.31 Executives said that they required contract 
labor because they needed individuals with specialized talent or for one-off projects (69 
percent) or because they needed flexibility, given the risk associated with early stage devel-
opment (60 percent).32 

While reclassification efforts may benefit the smaller fraction of workers who prefer to be full-time 
employees and will be extended an employment opportunity, it would harm the majority of the 
independent workforce, especially women and individuals who previously had a criminal record. 

A Better Way Forward: Flexible Benefits for a Flexible Workforce 
To welcome the workers in a diversity of roles, who may value or require job flexibility and who 
are leading the way toward more creative and entrepreneurial ways of working, policy reforms 
are needed to pave the way for portable benefits. Indeed, 80 percent of self-employed workers 
would like flexible, shared, or portable benefits.33 These are benefits tied to the worker, rather 
than attached to an employer. 

The fundamental problem is that by its very design, all workplace benefits are tied to only one 
form of work: the employment relationship. Current laws in the United States restrict organi-
zations, businesses, and individuals from providing independent contractors with benefits pre-
cisely because these benefits—healthcare, retirement, vacation days, paid or sick leave, or parental 
benefits—have conventionally been tied to employer-employee relationships.34 If an organization 
were to provide benefits to their independent contractors, those workers would likely have to be 
reclassified as employees and thus lose their independence and flexibility.

Portable benefits, therefore, are becoming the best solution that allow workers to maintain the 
value of flexibility and independence while also having access to work-related benefits.
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STATE AND FEDERAL REFORMS TO ENABLE ACCESS TO PORTABLE BENEFITS  
FOR INDEPENDENT WORKERS 
To enable portable benefits solutions for independent workers, current regulatory and legal bar-
riers need to be removed. Table 1 provides a summary of the simple steps that federal and state 
governments can take to eliminate these barriers.  

Step 1: Reform Federal and State Laws to Establish that Independent Contractors  
Can Receive Benefits without Risking Their Worker Classification Status 
The IRS uses a 20-factor common-law test as their basis for determining whether a worker is an 
employee or a contractor. One factor, the “type of relationship,” looks in depth at the employer-
employee or employer-contractor relationship.35 The IRS points to the presence of “benefits” as 
one indicator of an employer-employee relationship rather than an employer-contractor one.36 
The IRS says specifically:

Employee benefits include things like insurance, pension plans, paid vacation, sick days, 
and disability insurance. Businesses generally do not grant these benefits to independent 
contractors.37

This prevents and discourages organizations or clients from giving benefits to independent con-
tractors with whom they work.38 Indeed, several companies have already indicated that they want 
and are ready to give benefits to independent contractors, conditional on the law allowing them to 
do so.39 Lawyers also advise companies not to provide benefits to their independent contractors 
for this reason.40 Therefore, the first step to improve access to portable benefits is for the IRS to 
establish that benefits for independent contractors should not be used to determine a worker’s 
classification status. In other words, organization should be free to provide benefits to their inde-
pendent contractors without the risk of them being reclassified as employees. This would be a 

Table 1. State and Federal Reforms to Enable Access to Portable Benefits
ENTITY DESCRIPTION

Step 1 IRS
States Legislatures 

Establish that independent contractors can receive benefits 
without risking their worker classification status. 

For the IRS, this is a simple step of removing the presence of 
“benefits” as a factor for worker classification determinations.

States also can eliminate the provision of “benefits” as a factor 
in worker misclassification investigations.

Step 2 Federal Legislatures
States Legislatures 

Allow AHPs for independent contractors and self-employed 
individuals. 

Step 3 IRS Allow independent contractors to deduct healthcare and 
retirement contributions from the self-employment tax earnings 
calculations.
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simple fix: merely remove the presence of “benefits” from the factors in the employee and indepen-
dent contractor classification tests. In that case, companies, organizations, and clients of indepen-
dent contractors could contribute funds or provide benefits without additional tax consequences. 

Each state law also has its own determinations for whether a worker should be considered an 
employee or independent contractor. States can pass similar reforms to establish that, under state 
law, independent contractors are free to receive benefits from companies or clients without risk 
to their independent contractor status. This is the primary step that states could take to enable a 
flow of benefits to independent contractors.

Step 2: Reform State and Federal Laws to Allow Association Health Plans for 
Independent Contractors and Self-Employed Individuals
Under federal law, small-business employers and self-employed workers cannot join together to 
purchase health insurance as a large group, though there is one limited exception for small busi-
nesses commonly known as “Pathway 1 AHPs.”41 This exception means that an AHP that covers 
small-business employers could be considered a large group health plan if “the employers were 
bound together by a common interest beyond health coverage and effectively operated as a one 
employer controlling the association.”42 Employers in this group are required to share a common 
trade, business, or profession—shared geographic location is not enough. 

It is important to emphasize that this exception only applies to small businesses. It does not apply 
to individual self-employed workers or independent contractors, because an association of indi-
viduals cannot be considered as a “single employer.”43 Therefore, under federal law, there is no 
real pathway for independent workers to join together as an association for the purposes of buy-
ing health insurance. Reforms commonly referred to as “Pathway 2 AHPs” would enable small 
businesses and self-employed workers (without their own employees) to join together under a 
“commonality of interest,” including any broadly defined common geography.44 

In 2018, the DOL issued a rule that expanded the definition of “employer” for the purposes of AHPs 
to include self-employed individuals, independent contractors, freelancers, and gig workers.45  
The DOL stated that “Association Health Plans work by allowing small businesses, including self-
employed workers, to band together by geography or industry to obtain healthcare coverage as if 
they were a single large employer.”46 However, a federal court voided this rule after years of legal 
challenges.47 Therefore, reform in this area would likely need to come from federal legislatures, 
rather than as a regulatory rule change from agencies. 

Similarly, states can also provide reform by enabling Pathway 2 AHPs under state laws. There 
are currently at least seven states that have enabled some aspects of Pathway 2 AHPs.48 In North 
Carolina and Florida, for example, the laws allow small businesses (even those that do not have 
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their own employees) to offer health plans based on shared geography and industry. While there 
is some uncertainty regarding how federal enforcement will impact state laws, states could move 
forward nonetheless by allowing AHPs under their own state laws. 

Step 3: The IRS Could Allow Independent Contractors to Deduct Healthcare and 
Retirement Contributions from the Self-Employment Tax Earnings Calculations
Under current tax laws, an employer’s contributions to an employee’s retirement plan or health 
insurance are deductible from the employer’s business income and are not subject to federal pay-
roll taxes for either the employee or the employer. But workers who are independent contractors 
face unequal tax treatment. If an independent contractor deposits the earnings they receive from 
a company into a tax-deferred retirement account, they will still have to pay federal payroll taxes 
on that contribution (although they can deduct the contribution from their federal income tax).49 

An example from researchers Michael Mandel and Alec Stapp can be illustrative here. If an inde-
pendent contractor is paid $1,000 from a company and their marginal federal income tax rate is 
22 percent, they end up paying about 13 percent tax on the $1,000 used toward benefits, rather 
than 0 percent as salaried employee. This means that an independent contractor is effectively 
penalized for their retirement savings. Similarly, if an independent contractor uses their earnings 
to pay for health insurance, they must still pay federal payroll taxes on those earnings (although 
they can deduct the cost of the health insurance from their federal income taxes). As is the case 
for the retirement contributions, an independent contractor pays about 13 precent on the $1,000 
payment from a company used to purchase health insurance coverage.50 In contrast, if an employer 
contributes to a health insurance plan for the employee, that amount is exempt from federal pay-
roll taxes (within limits). 

To put independent contractors and employees on a more equal footing, the IRS should allow inde-
pendent contractors to deduct healthcare and retirement contributions from the self-employment 
tax earnings calculations.   

HOW PORTABLE BENEFITS CAN BE IMPLEMENTED 
There are a multitude of ways to design and implement a portable benefits program. The Aspen 
Institute’s Future of Work Initiative has been at the forefront of research on designing portable 
benefits solutions. In one of their reports, they provide a summary of the different types of por-
table benefits plans that already exist either in the United States or elsewhere in the world.51 For 
example, the Black Car Fund in New York established a fund for livery and for-hire vehicle drivers 
(all of whom are independent contractors) to receive workers’ compensation. The statute requires 
that 2.5 percent of every taxi and for-hire vehicle ride be allocated to this fund. 
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In another report by the Aspen Institute, the authors build a framework for thinking through dif-
ferent types of portable benefits plans.52 The framework introduces four components that matter 
for portable benefits plans: 

1. Who administers it? 

2. Who pays for it? 

3. Is it mandatory? 

4. Who is eligible? 

Overall, the comprehensive guide provided by the Aspen Institute casts a wide net of possibili-
ties for what various types of portable benefits could look like. This policy brief uses their broad 
framework and goes beyond it to provide the specific design principles that would maximize 
potential benefits for independent workers while also minimizing the costs on society, especially 
on small-business owners, and avoiding any unintended consequences that may emerge from 
making a portable benefits system mandatory. Table 2 presents an outline of the three design 
principles that can guide policymakers and industry leaders in their approach when implement-
ing portable benefits program.

Principle 1: The Program Should Be Voluntary for All Participants 
Over 99 percent of businesses in the United States are considered “small businesses” (with under 
500 employees), and 88 percent of these small businesses have fewer than 20 employees53 while 
more than half (56 percent) have one to four employees.54 Many of these small businesses are 
not highly profitable, and nearly 40 percent make less than $100,000 in revenue.55 Many small-
business owners come from immigrant or low-income backgrounds, and most of them, since they 
are self-employed, do not have access to common-workplace benefits that are tied to employment. 
A requirement that businesses must provide benefits for freelancers and independent contractors 
may thus unduly burden these small businesses and other resource-constrained organizations 
such as small nonprofits. Even a temporary exemption for small businesses may not address the 
challenges, because the vast majority of them remain small for most of their existence.56 Further-

Table 2. Design Principles for Portable Benefits Solutions for Independent Workers
PRINCIPLE DESCRIPTION

Principle 1 The program should be voluntary for all participants. 

Principle 2 The program should allow contributions from a variety of sources: customers, 
organizations and businesses, and the workers themselves. 

Principle 3 The program should facilitate the creation of portable accounts that are tied to the 
worker rather than to an employer.
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more, it’s important to note that individuals also work with independent contractors—for example, 
an ordinary American household may hire a contractor electrician or plumber. 

Moreover, requiring businesses to provide mandatory benefits privileges larger companies that 
have the resources to do so and harms potential entrants into the market. Quasi-portable benefit 
programs that require transportation and delivery companies to provide mandatory benefits to 
independent contractors may result in fewer competitors for these larger companies because the 
requirement raises the costs of entry. 

The program should be voluntary for the workers as well because the majority of independent 
contractors are supplementary earners and may already have access to workplace benefits from 
their full-time employment. For example, as noted above, 55 percent of Lyft drivers have a tradi-
tional job and 95 percent of them drive fewer than 20 hours per week.57 This is the case for most 
other gig-economy platforms, including Uber and DoorDash. 

Removing the legal barriers should be the priority. It’s the most simple, low-hanging-fruit solution 
that would at least open up the pathway for organizations, individuals, and businesses to provide 
a “menu of benefits”58—for example, some organizations may provide one or two sets of benefits 
whereas others, especially larger companies, may provide a more complete set of benefits. It is 
true that this type of voluntary programs means that not all organizations will provide benefits 
to all their independent contractors. However, because independent contractors often receive 
income from a variety of different clients and organizations, the voluntary nature of the program 
may mitigate this problem. 

Principle 2: The Program Should Allow Contributions from a Variety of Sources: 
Customers, Organizations and Businesses, and the Workers Themselves 
Allowing contributions from different sources can maximize the amount that each individual 
independent worker receives without placing excessive burden on one party to provide every-
thing. Platform companies, small businesses, and organizations can each implement this in dif-
ferent ways. 

For example, Upwork, a freelancer platform, can facilitate contributions from three parties in the 
following way: It can set up a 5 percent “fee” that will go into a benefits fund (a specific or general 
fund) for the independent worker. Of that fee, 2.5 percent will be paid by the platform, and 2.5 per-
cent will be paid by the client or customer who is hiring the independent worker. It is not uncom-
mon to have a fee for the payer. Airbnb charges each customer a standard service and cleaning fee. 
The Black Car Fund in New York charges a 2.5 percent mandatory tax to customers for each taxi or 
ridesharing transaction (the fund is only for drivers and only for workers’ compensation insurance). 
The third payer could be the independent workers themselves, and larger companies can set up vari-
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ous “matching contributions” plans to encourage greater savings. Tax incentives, as described above, 
also could help to encourage independent contractors to contribute to these funds.

Another example is that a third-party company could work with independent workers to set-up 
either a general account or a specific account (e.g., retirement, health savings). The independent 
worker could then provide that account to any client or organization with whom they work. A 
client or organization could make contributions to that account on behalf of the independent 
worker—whether as a flat fee or a transaction rate. Moreover, the independent worker could 
request and specify their own fee or rate for any client or organization. 

However the program is implemented, the importance here is to allow for a variety of shared ways 
to pay for the benefits. Independent workers will have different relationships with their clients and 
organizations. Some will contract with only large companies and have access to a more desirable 
and wider set of benefits, perhaps partially paid for by the companies themselves, whereas others 
may contract with only households or small-business owners and therefore have fewer benefits.  

Principle 3: The Program Should Facilitate the Creation of Portable Accounts  
That Are Tied to the Worker Rather than to an Employer
Benefits programs for independent workers should be portable, which means the benefits should 
be tied to the worker and not to the organization or employer. The benefits should travel with the 
worker—whether they go from one client to another or from one platform company to another. 
For example, these accounts could look like an individual retirement account (IRA) or a health 
savings account (HSA), where the accounts are tied to the worker regardless of where they work 
and different companies are allowed to contribute to these funds. 

The reason it is foundational to have accounts tied to the worker is because most self-employed 
workers change work often and contract with many different businesses and clients at one time. It 
would be counterproductive to have benefits tied to a specific organization, like health insurance 
is for employees. Precisely because an employment relationship is often long-term and a contrac-
tual relationship is often short-term, it would impose significantly greater costs on independent 
workers to have to change their benefits every time they change a client or an organization.

Many different types of benefits could be made portable for independent workers. For example, 
maternity leave or sick paid leave benefits could be tied to an individual worker—like an IRA or an 
HSA account—rather than to one particular employer. This would mean that different companies, 
organizations, and clients could contribute to one maternity leave account for one independent 
worker, administered by a third party, and that the worker could access that account whenever 
they need to take maternity leave. This would be especially beneficial to women who self-select 
into independent work and out of employment because of childcare or other obligations, because 
they would still have access to maternity leave benefits. 



13
MERCATUS CENTER AT GEORGE MASON UNIVERSITY

CONCLUSION 
Flexible forms of work are beneficial and are desirable opportunities for a large set of working 
Americans. We should embrace and welcome the reality that many Americans choose and prefer 
these types of nontraditional work arrangements. At the same time, we need to fix the shortcom-
ings that exist in these flexible work arrangements—for example, workers do not have access to 
benefits afforded to traditional employees. These limitations have led to policy battles across states 
and on the federal level. These tensions are arising because our system prioritizes the immobility 
of benefits (e.g., healthcare being tied to one employer) in a world where worker preferences have 
shifted and more value is placed on choice and portability. Indeed, a survey found that 80 percent 
of self-employed respondents would like access to flexible or portable benefits—benefits that are 
not tied to a particular job or employer.59 

To better meet the needs of the growing independent workforce, federal and state governments 
could take the simple and small steps outlined here to reform laws that would enable independent 
workers to have access to benefits. Embracing innovative policy reforms will create a fairer system 
for all workers—both employees and self-employed workers.
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