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The Robinson-Patman Act of 1936 (RPA), a 1937 amendment to the Clayton Antitrust Act, is an
anti-price discrimination statute, administered primarily by the Federal Trade Commission
(FTC), which may provide injunctive relief through administrative proceedings.! The RPA bans
certain discriminatory discounts on price as well as the provision of or reimbursement for cer-
tain promotional services. Its original intended targets were large retail chains that leveraged
their large size and dominant market position to secure favorable exchange terms from suppliers
relative to their smaller competitors. Although courts have recently shown greater reluctance to
enforce the RPA based on injury to competitors rather than competition,? even its modern pro-
ponents in the antitrust enforcement establishment affirm its purpose as keeping “open the door
of opportunity for the small-business man.”® After initial decades of heavy enforcement by the
FTC, the statute largely became inactive in the 1980s. Since 1992, the FTC has issued just one RPA
complaint.* Recently, however, the Biden administration FTC, under new chair Lina Khan, has
signaled renewed enthusiasm about enforcing the RPA’s mandates.’ Khan’s FTC has the support
of the Biden administration, which produced an executive order in July 2021 citing the RPA as a
solution for improving “farmers’ and smaller food processors’ access to retail markets.”®

The historic decline in RPA enforcement has largely been driven by changes in economic learning
and antitrust precedent since the statute’s enactment. From the 1970s onward, American courts
adjudicating Clayton Act disputes have applied the “consumer welfare standard” as the antitrust
benchmark for assessing business practices.” More specifically, courts have struck down conduct
as anticompetitive based on its harmful effect on consumers, as attested through higher prices,
reduced innovation, and lower quality in products and services. This situation has led to jurists,®
scholars,’ and antitrust enforcement agencies—for example, the Department of Justice'°—alike
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criticizing the RPA for its focus on shielding competitors from their potentially more efficient and
effective rivals rather than on promoting competition to protect consumers. Put simply, larger
buyers typically undercut smaller rivals by increasing services, lowering prices, or making their
products more attractive—thus benefiting consumers."

Critics of RPA enforcement note that it risks harming consumers by deterring potentially procom-
petitive conduct. For instance, a retail chain that is prevented from securing a lower price (relative
to its rivals) from a willing supplier by negotiating discounts likely will need to raise prices for its
retail products. Calls to repeal the RPA have thus been made as recently as 2007 in a bipartisan
report from the Antitrust Modernization Commission.”? RPA enforcement is also fraught with
difficulty owing to its language, which is convoluted and difficult to interpret, with Justice Frank-
furter famously writing that “precision of expression is not an outstanding characteristic of the
Robinson-Patman Act.”® A further complication is that public and private plaintiffs attempting
to make a successful RPA claim must clear several complex statutory hurdles, as well as rebut
multiple potential defenses that defendants may assert. FTC enforcers attempting to mount any
renewal in RPA enforcement will need to overcome these difficulties, as well as recent unfavor-
able judicial precedents, if they are to bring successful claims.

This brief charts the legislative, judicial, and enforcement history of the RPA. It critically appraises
the potential consequences for consumers and competition of stricter and more zealous RPA
enforcement by today’s FTC. The brief also assesses the justifications provided by proponents of
renewed RPA enforcement and evaluates suggestions for alternative, pragmatic reforms to address
the ability of small businesses and entrepreneurs to compete effectively.

THE ROBINSON-PATMAN ACT: A BRIEF SUMMARY
This section briefly discusses the conduct covered by the RPA, types of injuries, defenses, and the
act’s judicial history.

What Conduct Is Covered by the RPA?
According to the FTC:

A seller charging competing buyers different prices for the same “commodity”
or discriminating in the provision of “allowances”—compensation for advertising
and other services—may be violating the [RPA] ... RPA claims must meet several
specific legal tests:

1. The Act applies to commodities but not to services, and to purchases, but
not to leases.
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2. The goods must be of “like grade and quality.”

3. There must be likely injury to competition (that is, [in a private lawsuit,] a
private plaintiff must also show actual harm to his or her business).

4. Normally, the sales must be “in” interstate commerce (that is, the sale must
be across a state line).**

Types of Injury

The RPA punishes firms responsible for primary-line and secondary-line injuries. Primary-line
injuries occur when a firm’s competitor sells its goods at a lower price in the firm’s specific geo-
graphic market relative to other markets. For instance, a big-box retailer selling its goods below
cost in a single locality over a sustained time period inflicts a primary-line injury on its competi-
tors in that market. The 1993 Brooke Group Supreme Court decision limited the scope of liability
for primary-line injuries. Secondary-line injuries are those inflicted on an aggrieved firm when
its supplier gives price advantages to its competitor or competitors. Thus, primary-line injuries
occur at the seller level and are caused by competing sellers, and secondary-line injuries occur at
the buyer level.

Defenses

The meeting competition defense allows sellers to provide different prices or promotional services
to specific buyers if it believes in good faith that it must do so to meet a comparable offer from
competing sellers.” This defense acknowledges that competing sellers do not usually know prices
their rivals are offering, thereby letting them confidently make the most competitive offers without
fear of legal liability. These cost savings are usually passed on to end consumers through lower
prices. In 1983, the Supreme Court ruled that sellers need only meet the generally lower price
structure offered by a competing seller in another geographic market rather than having to show
it was “meeting competition” on a customer-by-customer basis.!* Thus, firms can charge different
prices in two different geographical markets based on differing levels of competition in each one.

The cost justification defense allows sellers to offer different prices to buyers based on differences
in costs inherent in manufacturing, selling, or delivering the goods to them."” For instance, a sup-
plier’s wholesaler customers may receive a “functional discount” relative to its retail customers
for the same good to compensate the wholesalers for promotional services they provide, which
retailers do not normally provide.® This defense was later expanded to include arrangements
between suppliers and vertically integrated businesses engaged in multiple supply-chain levels.”
Cost justification is, however, generally difficult and costly to establish because defendant sellers
must demonstrate actual cost savings equal to or exceeding the differences in price faced by dif-
ferent customers.?°

3

MERCATUS CENTER AT GEORGE MASON UNIVERSITY



An affirmative defense is available in cases where price differences between customers are
a “response to changing conditions affecting the market for or the marketability of the goods
concerned.”” This defense can be raised if the demand for the product has decreased significantly
because of the perishable nature of the goods or obsolescence of seasonal goods or if the product
is discontinued.?? Courts have also recognized an affirmative defense if the advantageous price
was functionally or practically available to the disfavored buyer.? Buyers from the same supplier
may also be offered different prices where they are not “close competitors” or do not compete
“head-to-head” for the same customer or customers.?* For instance, a wholesaler plaintiff may be
offered a higher price than a large, vertically integrated chain because they are not close competi-
tors.?® Liability also will not hold if sales were not diverted to the competitor that was allegedly
offered the discount? or if the loss incurred by the aggrieved purchaser was de minimis—that is,
only a minuscule proportion of its customers were diverted.?” Although courts have recognized
more defenses over time while broadening the scope of existing ones, the RPA still deters poten-
tially pro-competitive behavior through the threat of litigation itself. This situation reflects the
risk that successful plaintiffs may obtain treble damages and their attorney fees and recover their
own costs.*®

A Judicial History of the RPA

Early RPA jurisprudence interpreted it as protecting competitors from purported price discrimina-
tion even if competition intensified and consumers benefited from the differences, such as through
lower final prices in the relevant markets. Morton Salt (1948) dealt with secondary-line injuries
and created a rebuttable presumption that competition is injured if it can merely be shown that an
aggrieved buyer had faced sustained higher prices from suppliers after a price discrimination or
discount agreement between the defendant competitor and the same suppliers.? Proof of diverted
sales to the beneficiary competitor after such an agreement also supports this presumption.*

However, the Supreme Court later ruled in Automatic Canteen (1953) that a defendant competitor
receiving a favored price would be liable for RPA injury only if it both knew that it was receiving
a better price than its rivals and also knew that the supplier seller in question had little likelihood
of a successful defense, such as cost justification or meeting competition.*! This interpretation
established and upheld the rule that the RPA must be reconciled with the broader purpose of the
Clayton Act of promoting competition and that an agency’s interpretations of its own statutes can-
not be accepted at face value unless Congress has instructed otherwise.?> The majority held that
competition would be reduced if the “sturdy bargaining between buyer and seller” was inhibited
as a result of buyers bearing the burden of determining whether their supplier’s price is lawful
every time they negotiate for a lower price.** Information about whether RPA defenses apply is
usually proprietary to the seller and may thus be unavailable to its customers.** Information is
often difficult to obtain even for sellers without investigating their own business in detail.*
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With regard to primary-line injury cases, the 1967 Utah Pie Supreme Court decision held that a
defendant competitor seller that had sold its products in the plaintiff’s geographic market at a
lower price than in other markets was liable for injuring the plaintiff, even though economic data
showed the pro-competitive result of prices faced by consumers being driven down in the long
term.*® However, Utah Pie has since been essentially overruled, and primary-line injury liability
now requires a showing that the price-discriminating defendant seller not only underbid its com-
petitors but also sold at below its own cost.”” This development brings the standard of proof for
RPA primary-line injury claims into line with that of Sherman Act price discrimination claims,
and it requires a stronger indication that competition (rather than merely competitors) has been
injured.

Subsequent RPA case law has been characterized by the influence of the modern consumer welfare
standard as the benchmark for ascertaining substantial harm to competition under the Clayton Act
and by courts increasingly expanding the number and scope of available defenses for RPA injury
claims. These developments have made RPA claims increasingly expensive and difficult for com-
petition authorities and aggrieved competitors to bring and substantially lowers their prospects
of success.*® Accordingly, there is an increased focus on empirical evidence and market analysis
demonstrating more than injury to aggrieved competitors through their having sustained levels of
higher prices (something that is no longer considered as sufficient evidence of “injury to competi-
tion” in isolation). Despite these developments, however, the RPA’s treatment of secondary-line
injury claims, as upheld by courts,* leaves open the possibility of liability even where consumer
welfare and competition across the relevant market are enhanced.

ARGUMENTS AGAINST THE RPA AND STRICTER RPA ENFORCEMENT

The RPA harms rather than protects small business. Instead of protecting small businesses
from the “predatory” tactics of larger firms, targets of RPA enforcement have mainly been the very
same small and medium-sized businesses. A 1990 study found that between 1961 and 1974, only
36 (6.4 percent) of the 564 companies mentioned in FTC complaints concerning RPA injury had
annual sales exceeding $100 million or above when the complaint was made. More than 60 percent
of these firms had sales below $5 million.*° Thus, renewed calls for more zealous and strict RPA
enforcement likely will disproportionately harm the same small and medium-sized businesses.
These firms bear disproportionately greater costs from litigation than larger ones—costs that will
make it harder for them to expand and compete with even larger rivals while deterring them from
engaging in potentially pro-competitive conduct that benefits consumers. Small businesses also
suffer when their suppliers refuse outright to sell to small clients to avoid incurring liability under
the RPA for charging them prices that differ from the prices charged to their larger competitors.

The RPA polices price difference rather than price discrimination, punishing efficient busi-
ness practices as aresult. Price discrimination happens when there are differences in the price—
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to-marginal cost ratios faced by different buyers.* By contrast, the RPA is concerned with mere
differences in prices faced by different buyers—something that is not necessarily discriminatory.
Extensive economic literature finds that price differences faced by buyers of the same product
are ubiquitous, occurring even in industries with many competitors and low barriers to entry to
markets considered to be competitive, and that these differences give buyers incentives to com-
pete with each other by adopting efficient practices, providing promotion or other services, or
buying larger quantities to obtain discounts from sellers and suppliers that can be passed on to
consumers.*> Though many differences would be captured by defenses such as cost justification
and meeting competition, a zealous enforcement agency is likely to err on the side of bringing
complaints that increase litigation costs for firms. That approach could lead to firms raising prices
in different markets to achieve an “even” price across them all, exiting some markets, or refusing
to sell to some buyers entirely to avoid the possibility of an RPA complaint. The Antitrust Mod-
ernization Commission notes that many businesses find ways to comply with the RPA by differ-
entiating products just so they can sell slightly different products to different buyers at different
prices.** Such methods are likely to increase costs for these sellers—and hence to raise them for
consumers—without any countervailing benefit. In markets where listed prices do not exist or
differ from negotiated final prices, the RPA deters such negotiations between buyers and sellers
that place downward pressure on final prices faced by consumers when passed on, as typically
occurs in competitive markets.** Conversely, resources dedicated to create practices to avoid RPA
liability risk leave fewer resources that could be used to lower production costs or increase prod-
uct quality.*> Thus, consumers are likely to be worse off under more zealous RPA enforcement.

Price discrimination can benefit consumers, helping calibrate and clear markets. The wel-
fare effects of price discrimination are ambiguous because they can benefit or harm consumers
depending on the circumstance.* This scenario has prompted economists to note the difficulty in
distinguishing between “[beneficial] discrimination and systematic discrimination practiced by an
entrenched monopolist that may be harmful.”*” There are many instances where price discrimi-
nation can help calibrate and clear markets while benefiting end consumers.*® For instance, price
discrimination deters collusion because it encourages parties to break collusive agreements by
attempting to secure prices lower than the agreed price—thus breaking the collusive market struc-
ture and producing lower prices and welfare enhancement for consumers.* Even in oligopolistic
markets where outright collusion is not taking place, the benefits for competition and consumers
are especially significant because oligopolies can be broken through forced shifting to a new and
more competitive equilibrium created by the entry of a seller willing to lower its prices in that
market.*® Deterring such price discrimination would defeat a key goal of current neo-Brandeisian
advocates for stricter antitrust enforcement, who view the undermining of oligopolies as an inher-
ent objective of antitrust law.”

The RPA is based on flawed, discredited economic theory. The theory of predatory pricing
connoting a primary-line injury to competition under the RPA is premised on the notion that firms
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engaged in multiple markets may lower costs in a specific market in the short term and incur losses
in the process just so they can raise prices above their previous market levels once rivals in that
specific market have been eliminated because of their inability to match said prices.’ Hence, the
elevated price levels of post-price discrimination left unchecked by rivals that have been forced
out of the market injure consumers. Under this theory, the firm operating across multiple markets
can offset its temporary losses in one market through profits accrued in less competitive markets
where itlevies a higher price. Alternatively, the firm can offset temporary losses by charging above
pre-price discrimination levels once rivals have exited the market. By contrast, the firm’s local
competitors cannot weather such tactics because they operate in only one or a few markets and are
thus less able to offset temporary losses in one market through higher prices in others. However,
economists find that it is rarely a profitable tactic for price-discriminating firms to deliberately
run at a loss with the goal of eliminating rivals from a market in order to offset the losses.” It is
only when the predatory firm is able to maintain a sustained increase in its own prices relative
to the pre-price discrimination levels that benefits to consumer welfare from the discriminatory
prices would be offset.>* The result when this does not happen is improved consumer welfare at
the expense of the loss-running firm and more competitive pressure on the firm’s rivals to better
serve consumers.

The RPA is redundant for policing predatory pricing. Even if the theory of predatory pricing
is accepted, it is already policed under another antitrust statute: section 2 of the Sherman Act.
Unlike the RPA, however, this provision requires proof of actual harm to competition and proof
that the discriminating firm is selling at below cost rather than merely underbidding its rivals.
Hence, the Sherman Act is abetter and more finely calibrated instrument for addressing predatory
pricing when it could potentially adversely affect competition and consumer welfare.’® Notably,
the Brooke Group Supreme Court decision nullified Utah Pie and led to the harmonization of stan-
dards for a predatory pricing conviction between the RPA and Sherman Act. Plaintiffs are now
required to establish that the defendant sells products at below cost in the relevant market and
that they have a reasonable prospect of recouping their losses.’® However, even this precedent
merely ensures that two statutes with similar standards serve the same ends, thereby indicating
a duplication in function.

The limits on the RPA’s meeting competition defense reduce rather than promote compe-
tition and consumer welfare, thus defeating the purpose of the antitrust laws. The RPA’s
meeting competition defense theoretically allows sellers to make competitive offers to buyers in
order to secure or retain their business without fear of legal sanction. However, it allows sellers
only to meet rather than beat what they reasonably believe to be the most competitive counteroffer
faced by the buyer.”” Thus, the RPA serves to limit competition between sellers by preventing them
from undercutting each other and thus competing more rigorously on price. This scenario harms
consumers by denying them the lowest-priced offers possible for the same quantity of goods.
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The RPA’s treatment of secondary-line injury punishes injury to competitors even when com-
petition and consumer welfare are enhanced. Unlike primary-line injury liability, secondary-
line injury liability under the RPA can still arise merely from showing that some purchasers of a
good had to pay substantially more to the same seller than did their competitors.>® Private dam-
ages are calculated on the basis of evidence of sales and profits diverted from one competitor
to the other.*”® This approach precludes the need for meaningful exploration and analysis of the
effect of discriminatory prices on the relevant market, and thus it fails to adequately appraise the
effect of allegedly injurious practices on competition or consumer welfare. Courts have found
secondary-line injury liability while simultaneously conceding that the relevant markets have
remained highly competitive.®® This finding is because the RPA makes it an offense to “injure,
destroy, or prevent competition with any person who either grants or knowingly receives the
benefit of [price] discrimination, or with customers of either of them.”®! This section limits the
scope of the relevant market for the purpose of competition analysis in secondary-line injury cases
to head-to-head competitors reliant on the same price-discriminating supplier® rather than to
the market of firms that compete head-to-head to attract consumers of the same good or a close
substitute regardless of their supplier.®?

For instance, in Texaco Inc., the relevant market for assessing secondary-line injury to competi-
tion was defined as the defendant Texaco (which supplied Texaco-brand gasoline) and its cus-
tomers, including direct gasoline retailers and gasoline distributors (who served retailers). Thus,
a secondary-line injury caused by Texaco was inferred on the basis of Texaco selling at a higher
price to its direct retail customers than to its customers who distributed to other retailers. Both
categories of customer were deemed to compete directly because they marketed Texaco’s brand
to final customers. However, in defining the relevant market as narrowly as competitors sharing
the same individual supplier, the court disregarded that the relevant product market in the context
of the competing firms’ customers would include other gasoline brands that compete with Texaco
and are close substitutes. The anticompetitive result of the court’s own decision was recognized
in the opinion’s text, with the majority remarking that the “retail gasoline market in Spokane was
highly competitive throughout the damages period, which ran from 1972 to 1981,” and noting
that “[s]tations marketing the nationally advertised Texaco gasoline competed with other major
brands as well as with stations featuring independent brands.”** It is also notable that including
gasoline of different brands would be commensurate with the RPA’s reference to “commodities
of like grade and quality.”

The RPA is not necessary or desirable for leveling the playing field for small business. From
its inception, the RPA was intended to level the field for small businesses by curtailing the ability of
larger competitors to leverage their size and resources to negotiate relatively favorable, exclusive
terms resulting from economies of scale (lower costs per unit of selling to them because of their
size).% This objective has been emphasized even in recent court cases with regard to secondary-
line injury claims.®® Current FTC chair and RPA enforcement proponent Lina Khan has also cited
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the RPA as promoting “fair” competition by curbing the negotiating power of big business in order
to assist small business.’” These claims are underpinned by assertions from proponents of wider
antitrust enforcement against large businesses, such as Senator Elizabeth Warren, that concentra-
tion across American industries is increasing in “sector after sector.”®®

Although corporate concentration has increased in recent decades in several industries, it has
fallen in many others and increased only slightly in many.®> When it comes to American manufac-
turing, for instance, from 1952 through 2007, the proportion of industries in which the top four
firms comprised at least 50 percent of the shipments went up just slightly, from 35 percent to 39
percent. Concentration rates fell in banking, electronic product manufacturing, and other indus-
tries. And industries where concentration rose significantly have stayed competitive.”” Even a busi-
ness such as Amazon, which was singled out by FTC chair Khan for its consolidation and growth
as a corporate retail giant, retains only the seventh place in market concentration in retail” despite
cross-subsidizing that arm through operations in other lines of business (by bundling Amazon
Prime media subscriptions with retail offerings, for example). As of 2016, the top four companies
in retail in the United States were Walmart, Kroger, Costco, and Home Depot. Not only do these
large big-box chains remain in fierce competition with each other, they also collectively account
for just 13 percent of the sector. These figures contradict the narrative that several major indus-
tries, including retail, have attained concentration levels that threaten competition and consumers.

Modifying or more strictly enforcing laws like the RPA against big firms for the advantages they
possess as a result of scale also is not to the benefit of consumers, innovation, or workers. The
Antitrust Modernization Committee found that the presence of large chains in the grocery and
drugstore markets is associated with lower prices for consumers because of the superior bargain-
ing power of larger businesses when it comes to negotiating with suppliers and manufacturers.”
Economists similarly find that the transition toward larger, more-efficient businesses across many
sectors likely strengthened the economy and benefited consumers.” This contradicts the notion
underpinning the RPA that a market of many small firms and dispersed concentration is good for
consumers, living standards, or economic well-being. Big businesses are four times less likely to lay
off workers than small ones; pay their workers 54 percent more on average; provide 2.5 times more
paid leave and insurance benefits and 3.9 times more retirement benefits; are more likely to have
unionized workers; and invest significantly more in research, development, and worker training.”
They also obtain more in innovation output for every dollar invested” and are far more likely to pay
above minimum wage.” Laws targeting larger businesses could also harm small businesses in the
long run by devaluing them because larger firms are less likely to invest in them or buy them out
because of the antitrust risks associated with such acquisitions. New businesses are often started
with the incentive of being bought out by larger firms capable of applying their economies of scale
to new business models and innovations,” and the idea of eventually being profitably bought out
is also a significant incentive for early-stage investors in start-ups.”® Encouraging smaller firms,
especially less-efficient ones, to grow and consolidate, such as by removing existing regulatory

9

MERCATUS CENTER AT GEORGE MASON UNIVERSITY



barriers, would hence be a better alternative for fostering their competitiveness without sacrific-
ing consumer and worker welfare, innovation, and vigorous competition.

PROSPECTS FOR STRICTER ENFORCEMENT
This section discusses the possible stricter enforcement of retail and e-commerce, the soft drink
sector, and pharmacy benefit managers.

Retail and E-Commerce

The Biden administration flagged its intention to use the RPA to “improve ... access to retail mar-
kets” for farmers and small food processors.” Thus, primary targets of enforcement likely will
include retail and e-commerce giants and chains such as Walmart and Amazon. Regulatory agen-
cies such as the FTC and private plaintiffs alike will need to show “prolonged,” “substantially
better” prices offered by the same supplier or suppliers to allegedly favored giants relative to
one or more “head-to-head” competitors, such as smaller chains or smaller independent stores.
Courts have ruled that head-to-head competition for the same customers exists merely with evi-
dence of some consumer overlap.®’ Courts have interpreted “substantially better pricing” based
on the magnitude of the effect of the differential on business rivalry in the particular market.® For
instance, while courts have said that a price differential above 5 percent in the purchasing price
will probably be accepted as “substantially better,”®? even differentials as little as 2.3 percent have
been accepted when the market is price sensitive, intensely competitive, and typified by low profit
margins.® Differentials that persist for as little as 11 months have been accepted as “prolonged.”®*

Once a substantial and prolonged price difference is established, the giants or chains are not guar-
anteed to succeed in defending against a secondary-line injury claim by deferring to evidence that
the lower prices they face from suppliers or wholesalers ultimately benefit consumers through
lower final prices, greater access to products, and shipping convenience. This outcome is because
the Supreme Court ruled in Volvo that the RPA’s statutory effect in secondary-line injury claims
is to penalize harm to direct competitors relying on the same supplier or wholesaler even if such
harm benefits consumers in the wider market through enhanced welfare or lower prices. Thus,
pro-competitive behavior that benefits consumers is likely to be penalized if the FTC takes on
more zealous RPA enforcement of secondary-line injury claims. And even companies that may
successfully defend against such claims in court are likely to be deterred from undertaking pro-
competitive conduct in order to avert the risk of resource- and time-consuming prosecution and
litigation. Retail and e-commerce giants are likely to rely on the defenses of meeting competition
and cost justification. For e-commerce giant Amazon, which acts as both an e-retail platform and
seller on its own platform, the meeting competition defense may be especially useful because it
could be established using retail pricing data differences on Amazon’s own platform between
Amazon and other sellers.
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To avoid or escape liability or possibility of litigation, retail giants may resort to paying more to
their suppliers and wholesalers—and passing on such cost increases to their customers. Similarly,
the suppliers, manufacturers, and wholesalers who service these giants may simply refuse to deal
with independent grocers and smaller-sized clients outright in order to avoid risk of RPA liability
stemming from offering a lower price to larger chains that give more consistent, repeat orders.
This outcome would be worse than the status quo for the small businesses that compete with the
large chains. The vast majority of poor Americans live in urban, suburban, and rural areas that
are serviced by big-box retail chains and supermarkets. In a 2015 study,® 9 in 10 US households
were found to shop for groceries at “a supermarket or supercenter.” An almost identical figure
was observed for households participating in the federal government’s Supplemental Nutrition
Assistance Program,® eligibility for which is often used as a statistical indicator of poverty status
in areas such as state government finance for public schools.?” The same statistic was observed
for households that were determined to be food insecure.®® Thus, the RPA’s deterrence effect on
the negotiation of the lowest possible prices by large supermarket and retail chains dealing with
suppliers is likely to harm the vast majority of poor Americans who rely on these stores, even if
it does help the minority of poor Americans who have no access to them. This cost is immense
relative to a small benefit that may not even materialize. Conversely, a welfare policy response
for assisting communities that have no access to big-box retailers, such as isolated ones on Native
American reservations, would address the disadvantages better than would RPA enforcement. For
instance, refundable tax credits, a negative income tax, additional food stamps, and other public
benefits targeted to areas supposedly affected by independent grocers’ inability to negotiate the
prices commanded by big-box retailers would do better to improve consumer access to foodstuffs
than would the distortion of competitive markets.

Soft Drink Sector

The FTC is currently undertaking a preliminary investigation into whether soft drink producers
Coca-Cola and PepsiCo engaged in price discrimination by allegedly offering lower prices to larger
retailers of their products relative to smaller ones.®* As part of this investigation, the FTC is seek-
ing data from Walmart and other retail giants on how they purchase soft drinks and at what cost.
If an RPA claim against the manufacturers of these beverages is successful, then it could result in
areduction or elimination of bulk-buy savings for retail sellers of soft drinks. Such a scenario will
likely raise prices for beverage consumers. This increase is because it is far more likely that Coca-
Cola and PepsiCo will respond to a prohibition on price discrimination between large and small
retailers by increasing the prices they charge large retailers rather than by reducing the prices
they charge small ones—because the costs of production and shipping are likely to be higher for
the manufacturers when servicing smaller retailers owing to fewer economies of scale. In this
regard, Coca-Cola and PepsiCo likely will rely on the cost justification defense, which will require
them to produce evidence that it costs them less to service the large retailer than the small one,
and this fact is therefore reflected in the prices offered to each. They may also defer to the meet-
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ing competition defense, such as by arguing that they were simply trying to meet the prices of
competitor beverage brands as they are sold at large retailers in comparison to small ones. If the
FTC’s RPA claim is successful, then another possibility is that the beverage manufacturers may
cease servicing retailers that are below a certain size.

Pharmacy Benefit Managers

The FTC is investigating pharmacy benefit managers (PBMs) for potential RPA violations with
regard to the fees and rebates they levy.”” PBMs are intermediary entities enlisted by health insur-
ance providers to manage their prescription benefits programs, to negotiate prices between insur-
ers and drug makers, and to reimburse pharmacies for patient prescriptions. PBMs help draft the
insurer’s formularies (lists of prescription drugs they are willing to cover). The FTC is concerned
by the allegedly opaque contractual relationships among PBMs, insurers, and drugmakers. It is
especially concerned by rebate walls—whereby drugmakers pay PBMs to secure listing of their
drugs on an insurer’s formularies—used to block competing drugs’ listings or to secure “second-
class” listing for competing drugs. The FTC alleges that this practice harms consumers because
rebates are not guaranteed to be passed on to them as savings because rebates from makers of
more expensive drugs incentivize PBMs to avoid listing cheaper “biosimilar” drugs for insurers
to cover and because rebates function to “exclude competition” from competing drugmakers. It
intends to rely on section 2(c) of the RPA, which bans sellers from providing fees or discounts
to specific buyers (insurers) or an intermediary agent of said buyers (PBM) unless those benefits
compensate buyers or intermediaries for services they provide.”

Conversely, drugmaker rebates to PBMs are likely to be pro-competitive and to the benefit of
consumers. Insurers are not legally required to work with PBMs, but they do so instead of nego-
tiating directly with drugmakers because this practice ostensibly cuts drug and plan costs. These
savings may be passed on to consumers through lower insurance premiums, cheaper drugs, or
subsidized innovation.” There is no concrete data and empirical literature establishing real harm
to consumers from PBMs. Conversely, research finds that forcing insurers to undertake PBM
services in-house would increase management costs that are likely to be passed on to consumers
through higher drug prices or premiums, forgoing 40 percent of the net value of PBM services.”
The annual benefit to the wider economy of these services is approximately $50 billion.** The
Congressional Budget Office separately concluded that forcing drugmaker rebates to PBMs to
be passed on through drug-price subsidies to end consumers at the point of sale would increase
premiums and deliver smaller discounts on drugs, thereby increasing costs to the Medicare public
health system by $170 billion over 10 years® and to Medicaid by $7 billion.*®

Notably, the success or failure of the FTC’s claims against PBMs under RPA section 2(c) is not
contingent on an analysis of whether consumer welfare or drug prices are enhanced or reduced
by a specific rebate provided to a specific PBM.” As a result, successful FTC claims against the
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PBMSs, or pressure to curtail PBM services owing to threat of litigation, could end rebates that are
passed on to these consumers through lower prices, thus harming consumer welfare. Although
the FTC may unearth evidence of consumer harm by investigating anticompetitive or anticon-
sumer behavior in the PBM sector, it is better off serving consumers and competition by resorting
to investigations pursuant to sections 1 and 2 of the Sherman Act or FTC Act section 5 rather than
RPA section 2(c), which is a poor consumer welfare safeguard.

REGULATORY BARRIERS TO SMALL BUSINESS COMPETITIVENESS

A far more significant barrier than the RPA to new or small business creation, growth, and com-
petitiveness is the range of regulations and barriers imposed by state and federal governments.
Regulations are rules that prohibit, require, or deter certain actions. For small and large firms alike,
regulatory compliance entails outlays for procedures and equipment, payment of additional wages
and benefits to workers, and often the recruitment of experts to navigate the many complex rules
faced by different industries and companies.®® Although many regulations do create benefits, some
create no meaningful benefit. Even many beneficial regulations raise costs and barriers to pro-
competitive conduct, innovation, and business growth that must be weighed against these benefits.
Notably, larger firms find these barriers easier to navigate because they have entire departments
dedicated to legal and regulatory compliance, corporate social governance, and human resources
and industrial relations. Larger firms are also more likely to have established favorable relation-
ships with regulators and have greater incentive and capacity “to lobby for legislative exemp-
tions, administrative waivers, and favorable regulatory treatment.”®® Dedicating FTC resources
to analyzing and highlighting the harms of these regulatory barriers imposed by state, federal,
and local governments would assist small businesses far more than dedicating resources toward
RPA enforcement.

Direct federal regulations collectively impose an annual cost of approximately $2 trillion on the
US economy,'® a figure that does not include state-based regulations.!! Governments also impose
regulations governing land use and zoning, business permits, and other activities. In some areas,
such as building codes, all three levels of government impose their own regulations.'®> Consistent
surveys of small business owners conducted by the National Federation of Independent Business
from the 1980s to the present find that “unreasonable government regulations” rank close to the
top as one of the “most important problems” they face.’*® Examples of unproductive regulatory
barriers worthy of investigation, analysis, and potential repeal or reform include the following:

e Occupational licensing: Licensing requirements for legally practicing certain profes-
sions and lines of business have grown dramatically since the 1950s.1°* Depending on the
state, affected occupations include everything from practitioners of medicine and law to
barbers, cosmetologists, tour guides, and manicurists.'° Often, occupational licenses are
not recognized outside the issuing state, despite the existence of comparable standards.
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This lack of mutual recognition creates artificial scarcity in many licensed professions
and serves to protect incumbent professionals at the expense of not only their would-
be competitors but also consumers, who are forced to endure less access to critical ser-
vices such as medicine and dentistry and higher prices relative to quality. Economists and
academics,'*° the US government,'’” and international bodies such as the Organisation for
Economic Co-operation and Development'®® find scant evidence that these rules have any
positive effect on quality of service or consumer safety. Economists find that states impos-
ing higher rates of licensure of low-income occupations suffer lower rates of low-income
entrepreneurship.'” The FTC already recognizes that occupational licensing laws increase
prices, restrain competition, and restrict employment opportunities and labor supply.'*

Lines-of-business bans: Across federal and state governments, only specific types of
entities are permitted to undertake certain lines of business, despite a lack of reasonable
policy justification for such limitations. Where these restrictions do not entirely prevent
the formation of a legal industry, they tend to benefit large, well-resourced enterprises
(especially those operating across multiple lines of business) over small entrepreneurs. For
instance, industrial hemp is a cannabis-derived product that contains minimal amounts of
THC (tetrahydrocannabinol) and is used to make building and insulation material, cloth-
ing, shoes, animal feed, and fuel. Despite serving no narcotic or recreational purpose, it
remains overregulated in most US states since its federal legalization in 2018, and it is
still banned in Idaho and Mississippi. Similarly, in the craft beer industry, only 35 states
allow independent brewers to self-distribute to retailers,"? and the regulatory constraints
within even these states tend to vary significantly. Economists link more relaxed regulatory
environments around the practice to a greater proliferation of craft breweries."

Local zoning and permit restrictions: Regulatory hurdles to startups include those per-
taining to zoning, building renovations and additions, alcohol licenses, parking, signage,
and general permits. Often, these regulations apply unexpectedly for self-employed entre-
preneurs and those whose commercial actions do not cause any negative externalities for
the surrounding community—and even when their activity generates positive externali-
ties that do benefit the community. Such restrictions impose costs that disproportionately
harm smaller businesses relative to large retail and other chains and conglomerates, such
as those that were the original targets of Congress at the time of the RPA’s drafting and
are the potential targets of more zealous RPA enforcement today.

CONCLUSION

The decline in RPA enforcement in the preceding decades has been driven by a combination of
economic learning and understanding about the statute’s adverse implications for competition and
consumer welfare, thereby affirming its status as a protectionist measure that serves to shield com-
petitors rather than foster vigorous economic competition. This scenario explains why bipartisan
public commissions, jurists and judges, regulators, and economists alike have favored the repeal
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of the RPA, criticized it for its convoluted wording and adverse consequences, or advocated for its
benign nonenforcement. Small businesses, including many that ironically became targets of RPA
enforcement during the statute’s heyday, struggle to compete against larger players in their respec-
tive fields for a variety of reasons, including the cost and difficulty of complying with patchworks
of regulations and required permits and licenses at the local, state, and federal government levels,
many of which do not improve customer or community safety, amenities, or welfare. There are
also long-standing structural issues in the governance of labor markets that increasingly challenge
small businesses to attract, train, and retain suitable staff. Addressing these issues would do more
to level the playing field for vigorous economic competition than to arbitrarily shield businesses
from competition owing to their rivals’ negotiating power, especially because consumers (includ-
ing impoverished Americans) frequently benefit from the exercise of such negotiating power.

Specific situations in which isolated communities not serviced by larger enterprises with nego-
tiating power are worse off owing to agreements that may prevent the stores serving them from
getting a better price from suppliers than they otherwise do can be dealt with through targeted
welfare policy reform."* Such an approach is significantly superior to a revival in RPA enforce-
ment, which would threaten substantial welfare reductions for the vast majority of Americans.

In the case of the pharmaceutical and health insurance industry, the RPA, specifically under its
section 2(c) provision, may promote pro-consumer outcomes when targeted against specific
rebates to PBMs that reduce net consumer welfare. However, the statute does not require any
empirical analysis of whether these rebates harm consumers. Furthermore, the consolidation of
large, vertically integrated healthcare entities that has driven the modern PBM system is likely, in
large part, a result of the major growth in burdensome regulation and compliance requirements
in the healthcare space. Rather than launching RPA investigations into PBMs, the FTC would be
better advised to undertake a comprehensive economic analysis of the role of harmful regulatory
distortions in incentivizing the use of PBMs. The FTC should also analyze the factors that are key
to determining whether PBMs reduce—or instead enhance—competition and consumer welfare
in the healthcare, health insurance, and pharmaceutical sectors.

Net welfare is likely to be maximized by an outright repeal of the RPA, which will prevent ideo-
logically motivated officials from expending public resources in RPA lawsuits that are likely to
diminish consumer welfare and make the American economy less competitive. Failing to give
due weighting to efficient business practices that benefit consumers is antithetical to the pro-
competition purpose of the antitrust laws. It is also unfair to consumers—and, in particular, to the
vast majority of Americans in poverty, who benefit from the negotiating power of large, vertically
integrated entities—and to the majority of entrepreneurs who serve them. Regulatory reform that
reduces unnecessary government-imposed costs, not the RPA, is an appropriate means to promote

the interests of small businesses in an economically efficient, welfare-promoting manner.
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