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SUMMARY Clarity enables insight and the ability to make and implement a plan.
Nowhere is this more important than when addressing chronic problems that pro-
liferate despite significant efforts to curb them—Ilike illegal, unreported, and unreg-
ulated (IUU) fishing. United Nations (UN) narratives make clear that preventing,
deterring, and eliminating IUU fishing is an objective of global importance, yet the
problem persists. But could a factor in this be a lack of clarity in understanding what
|UU fishing is when it comes to specific actions and infractions? And could the World
Trade Organization (WTO) help bring about a more accessible way of understand-
ing the problem? This brief argues for this approach and explains how it might be
achieved.

Illegal, unreported, and unregulated (IUU) fishing implies a widespread range of undesir-
able fishing and fishing-support practices that involve breaching or undermining legal
rules—for example, hiding catches from governing authorities. Such practices make
fish stocks difficult to manage sustainably and ultimately deplete stocks and undermine
the food and economic security of those who depend on them for their livelihoods.'
The impacts of IUU fishing have concerned the international community over several
decades, and concerted global and regional efforts have been devised and implemented,
largely under the auspices of the United Nations (UN) Food and Agriculture Organization
(FAO), since before the United Nations Convention on the Law of the Sea came into force.

First, a number of global and regional treaties have been developed in order to support
states who wish to improve the governance of fishing vessels and the sustainability of
their operations.? Second, UN policies have also highlighted the importance of combat-
ing IUU fishing. As part of the UN’s Sustainable Development Goals (SDGs), and specifi-
cally SDG 14,“Conserve and Sustainably Use the Ocean, Sea, and Marine Resources for
Sustainable Development,” the eradication of IUU fishing has been identified as Target
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14.4% Further, as TUU fishing is a complex chronic problem, SDG 14 sets another target for its prevention
and control, namely Target 14.6, seeking to “prohibit certain forms of fisheries subsidies which contrib-
ute to overcapacity and overfishing, and eliminate subsidies that contribute to IUU fishing, and refrain
from introducing new such subsidies, recognizing that appropriate and effective special and differential
treatment for developing and least developed countries should be an integral part of the WTO fisheries
subsidies negotiation.™

RECENT INNOVATIONS

In the context of the work carried out by the WTO, some significant innovations have taken place with
respect to the fight against ITUU fishing. After more than two decades of negotiations, the WTO member
states concluded their first environmental treaty and adopted an Agreement on Fisheries Subsidies in
June 2022, which meets the target set by SDG 14.6 and lays the groundwork for further progress in the
context of fisheries sustainability for WTO state parties.” Additionally, and significantly for those states,
a broad range of market measures have also been developed during the past few decades to support the
implementation of international and national laws—Ilaws designed to strengthen IUU fishing controls
and enhance the traceability and legality of fishery products.® These measures have been supported by
the FAO and deployed by some regional fisheries management organizations (RFMOs) as a tool to combat
IUU fishing,” on the condition that the measures adopted should comply with the international obliga-
tions established, inter alia, in the WTO agreements.®

The role of states that actively import fish in maintaining oversight over product traceability cannot be
overstated; this is linked with certain aspects of legal compliance and is part of market due diligence as
well. Indeed, actors that possess important international markets, such as the United States and the Euro-
pean Union (EU), have devised and implemented legislation that enables their domestic authorities to
raise unilateral market measures as part of efforts to optimize IUU fishing control. Market mechanisms
prohibiting the entry or unloading of fishing vessels identified as having engaged in IUU fishing practices
into ports, or the importation of IUU fishing products, have been established by legislative tools such as
EU Council Regulation 1005/2088 (widely known as the “TUU Regulation”) or, in the United States, the
High Seas Driftnet Fisheries Enforcement Act. These are far-reaching and capable of significant impact.
Such measures can provoke the strategic prioritization of IUU fishing control among trading partners of
the EU and the United States.’

THE ROLE OF RFMOS

RFMOs have also devised and implemented market tools to fight IUU fishing. Such mechanisms and
controls are operated via the ports and borders of their contracting parties, with the principal objec-
tives of enhancing traceability, identifying products originating from IUU practices, and rewarding good
practices with market access.'” Once implemented, trade measures can have important consequences
not only for exporting states but also for private companies and individuals who either capture or export




seafood products." As Margaret A. Young indicates, such measures “include enhanced seafood traceabil-
ity and catch documentation schemes, the blocking of port access and landings, the identification and
assessment of vessels engaged in IUU fishing and the prohibition on imports, transhipments or trade of
fish products. It is important that such measures are in accordance with international law, including the
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agreements of the World Trade Organisation (WTO)

A key weakness in ensuring that the IUU fishing controls are compatible with WTO requirements is the
lack of agreement on the definition of IUU fishing. The most widely relied-on definition of IUU fishing,
originally adopted as part of the 2001 FAO “International Plan of Action [TPOA] to Prevent, Deter, and
Eliminate Illegal, Unreported, and Unreported Fishing” (IPOA IUU) and set out in its Paragraph 3, lacks
clarity and objectivity.” Far from being an actual definition, the “IUU fishing” concept operates as an
interpretive lens in which legal, nonlegal, domestic, and international elements converge. This results in
confusion as to what specific activities states should identify and which activities require market mea-
sures." Further, neither of the definitions of IUU fishing included by the United States and the EU in their
respective legal frameworks (i.e., for market controls on the importation of fishing products) replicate
the framework set out in the IPOA TUU in identical terms." This means that, for states and international
organizations attempting to articulate market measures,“IUU fishing” represents different things to dif-
ferent entities. As seen in the international fisheries law literature, this has implications for the objectivity
and legitimacy of international market measures.' Particularly problematic is lack of legitimacy, which
risks eroding the international community’s quest for effectiveness that has always been the leitmotif of

IUU fishing as a governance concept and tool."”

Despite its appearance in many sustainability and enforcement narratives, stopping IUU fishing is a nebu-
lous objective. The aim must be to prevent, curb, and ultimately eliminate specific actions that those who
operate fishing vessels choose to carry out. It is through such actions that persons with legal responsi-
bilities breach legal obligations as defined in the domestic legislation that applies to them. At the same
time, states with responsibility must through their domestic rules and authorities regulate—and, where
appropriate, prohibit—those activities or expose themselves to infringements of applicable international
fisheries law. Where no such law is applicable, they will nonetheless risk undermining other states’efforts
in developing and maintaining best practices or in meeting their own obligations.'

As aresult of the new WTO Agreement on Fisheries Subsidies, state parties to the WTO must (a) consider
the extent to which they must curb subsidies to their own vessels that enable or perpetuate IUU fishing
and (b) consider whether wrongly subsidized fishing activities should also be defined as IUU fishing. Mar-
ket states that import large amounts of subsidized fishing products will be at the forefront of such deci-
sions. The suspension of international markets to wrongly subsidized fishing products might not have a
significant effect on products supplied by domestic vessels for their own national markets. Nevertheless,
it could have a profound impact on subsidising practices, as well as capture and post-capture practices,
of seafood products destined for international markets, provided that IUU fishing definitions are clearly
and appropriately clarified and expanded.




CLEAR AND OBJECTIVE CONDUCT STANDARDS

WTO state parties are in a privileged position to support actions aimed at ensuring that IUU fishing
market controls are strengthened and better suited to detect and counterbalance possible flaws in the
measures being implemented against third states. While it might seem counterintuitive to assess market
mechanisms established to enhance control of IUU fishing, clarifying definitions and introducing objec-
tivity safeguards could have important benefits.

First, because the IUU fishing concept is sufficiently opaque to allow for bias or error in significant deci-
sions made by leading market actors, explicit reference should be made to exactly what fishing or fishing-
support activities are considered to form part of the IUU fishing framework. (Some examples are listed in
Article 21.11 of the Agreement for the Implementation of the Provisions of the United Nations Conven-
tion on the Law of the Sea of 10 December 1982 relating to the Conservation and Management of Strad-
dling Fish Stocks and Highly Migratory Fish Stocks—informally, the UN Fish Stocks Agreement.) This
is particularly appropriate in the case of state parties of the WTO that are also parties to the Fish Stocks
Agreement. Those measures should also be coupled with clear outlines of what constitutes harmful sub-
sidization. Efforts to introduce clear and objective conduct standards will strengthen the objectivity of
the definition and any associated market mechanisms, and ultimately their legitimacy, acceptance, and
effectiveness."”

Further, because state practice is an important basis for the development of international law, this
approach could have positive and far-reaching consequences for the clarification and strengthening of
international fisheries law, with the potential to address some of the flaws and gaps that its framework
contains today.*® Finally—and significantly for developing states that export seafood products to the
major international markets of the United States and the EU—a more objective and transparent defini-
tion of IUU fishing would provide the regulatory confidence required if investment in policy and compli-
ance measures, or far-reaching decisions on subsidization, are to be taken to secure access to high-value
markets.

One relatively straightforward tool that WTO state parties could consider adopting is a set of volun-
tary guidelines for states and international organizations that deploy market mechanisms to curb IUU
fishing. Such guidelines could contain a process-based methodology to ensure that the arguments that
support market measures are linked to clear definitions and specific conduct standards and parameters.
As previously stated with reference to the Fish Stocks Agreement, specific IUU fishing related obliga-
tions within existing international treaties should be identified. Associated conduct rules and standards
could then either be clarified and defined where appropriate or could otherwise be openly subjected to
a transparent process of public argumentation and justification by the authorities engaged in the key
market access decisions.

The guidelines might not necessarily change the powers of key market actors or the outcomes of their

decisions, but they would help strengthen the objectivity and acceptance of the current IUU fishing
market-control systems. They could also guide states toward the establishment of a clearer and more




effective IUU fishing definition and interpretive framework, and associated practices that are more trans-
parent, as well as international law affirming, legitimacy enhancing, and ultimately more effective.”
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