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SUMMARY The World Trade Organization’s 2022 Agreement on Fisheries Subsidies
failed to acknowledge Indigenous rights. This is problematic, particularly in the United
States where tribes have constitutionally recognized sovereignty. Three tribes located
within California have taken it upon themselves to assert their sovereignty by creating
the United States’ first Indigenous Marine Stewardship Area (IMSA). While the tribes’
jurisdictional power over the IMSA is unclear, the tribes are in the initial stages of co-
managing the area with the state of California. Collaborations based upon mutual
respect are likely to produce positive results for Indigenous Peoples, the surrounding
jurisdiction, and the environment.

The World Trade Organization’s (WTO) 2022 Agreement on Fisheries Subsidies does
not address tribal fishing rights. Perhaps this is because when people think of traditional
American Indian foods, they usually envision buffalo and corn. However, many North
American tribes traditionally relied upon fish and other marine life as dietary staples. In
addition to providing sustenance, fish served as raw material for production of goods."
For example, the Houma, located in rock-less south Louisiana, used gar fish scales for
arrowheads. Coastal tribes also traded fish to inland tribes in commercial networks that
stretched over a thousand miles.” In the Pacific Northwest, tribes developed governance
institutions centered around salmon runs.’ Tribes also recognized private property rights
in fishing sites and equipment.* Some tribes even recognized private property rights in
the Pacific Ocean.’

The institutions tribes developed lasted for generations and survived contact with Euro-
peans and the United States. Manifest Destiny forced tribes to relinquish their homelands
for smaller reservations in hundreds of treaties. Many treaties expressly preserved tribal
fishing rights on those ceded lands.® These nineteenth-century obligations became a
frequent source of litigation during the twentieth century, most famously the Fish Wars
in Washington state during the 1970s. This tribal-state conflict culminated in a 1974
federal district court case known as the Boldt Decision which determined tribes had the
right to take half the fish caught within the state.” Non-Indian fishermen fumed at the
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decision, marching in the street while hanging effigies of Judge Boldt, and refused to abide by it.® Describ-
ing Washington’s behavior five years after the Boldt Decision, the Supreme Court declared, “Except for
some desegregation cases . . . the district court has faced the most concerted official and private efforts
to frustrate a decree of a federal court witnessed in this century.”

Non-Indian resistance to tribal fishing rights has continued well after the Boldt Decision. Opposition to
tribal fishing rights occurs because Indians are competing with non-Indians for a scarce resource—each
fish Indians catch means one less fish for non-Indians. Power is another cause of conflict as states often
resent having another internal sovereign within their borders. For example, the Mescalero Apache Tribe
in New Mexico created eight artificial lakes on its reservation and stocked them with fish, creating a new
fishery. Though New Mexico had absolutely nothing to do with the tribal fishery, the state still sought
(unsuccessfully) to regulate it."

Racism also motivates some non-Indian hostility to tribal fishing rights. For example, non-Indians pro-
tested against Chippewa spear fishing during the 1990s under mantras such as “Spear an Indian, save
a walleye” and “Spear a pregnant s—, save two walleyes,”" while calling the Indians “welfare warriors,”
“wagon burners,”and “timber n—.”"> Commenting on the opposition to tribal fishing rights, the Seventh

Circuit Court of Appeals noted,“[T]he stench of racism is unmistakable.””

INDIGENOUS MARINE STEWARDSHIP AREA

In September of 2023, three federally recognized tribes located along the northern California coast—the
Resighini Tribe of Yurok People, the Tolowa Dee-ni’ Nation, and the Trinidad Rancheria—created the
United States’first Indigenous Marine Stewardship Area (IMSA)."* The IMSA encompasses approximately
700 miles, stretching from the Oregon-California border to roughly 300 miles north of San Francisco
along the California coast.”” Within this area, the tribes will apply their traditional ecological knowledge
to protect culturally important species, including kelp, clams, and candlefish. The tribes made this dec-
laration to demonstrate their sovereignty and to signal the significance of the marine ecosystem to their
cultures. It is also a step towards co-management of the commons.

The effect of the declaration remains unclear; in fact, “the tribes involved are still establishing what
actions will accompany the new designation . ...”" This is partially because tribes have limited jurisdiction
over non-Indians and are usually subject to generally applicable state laws when outside of their reserva-
tions."” Limited jurisdiction means tribal regulations may be toothless. Moreover, the IMSA is concurrently
governed by the tribe, by California, and by the federal government, so California and federal rules may
preempt tribal authority. Thus, the IMSA may amount to little more than words on a page.

Although conflicting sovereign claims can lead to chaos, California has expressed an interest in collaborat-
ing with tribes to manage the state’s natural resources.' Indeed, the tribes announced the IMSA from the
California state capitol on California Native American Day." The spirit of cooperation is likely to result in
better management than disputed governance, especially if the sovereigns share resources and informa-
tion. Accordingly, the IMSA may result in a fruitful governance arrangement between tribes and the state.




RECOMMENDATIONS

Indigenous rights are a complex subject, and each country has a unique relationship with the Indigenous
Peoples within its borders. For example, federally recognized tribes in the United States have a direct
government-to-government relationship with the federal government. Hence, tribes have recognized
sovereign powers. Contrarily, Aboriginal and Torres Strait Islanders in Australia do not have recognized
governments.*® This renders a one-size-fits-all approach to Indigenous rights infeasible.

That said, the WTO can take multiple steps to improve the rights of Indigenous sovereigns. Explicitly rec-
ognizing Indigenous fishing rights is the most obvious way for the WTO to promote Indigenous fisheries.
Byrecognizing Indigenous rights, the WTO would merely be synchronizing with other multilateral orga-
nizations like the United Nations* and the Organization of American States.** Additionally, the recogni-
tion of Indigenous fishing rights must extend beyond sustenance and acknowledge Indigenous Peoples’
right to engage in commerce.” After all, trade is a vital component of many Indigenous cultures.**

To further support Indigenous fishing rights, the WTO can encourage countries to enter fisheries com-
pacts with the Indigenous Peoples within their borders. In the United States, some tribes and states have
already entered into compacts allocating fishing quotas in commons areas like the Great Lakes® and the
Pacific Northwest salmon fisheries.?* The WTO could advocate for tribal-state fish agreements where
licensing fees and tax revenue are shared.

An indirect means of fostering tribal-state fishing collaboration is education. Many people in the United
States view tribes as collections of people who are racially Indian rather than as sovereign governments.
The failure to see tribes—as well as other Indigenous groups—as sovereigns contributes to the racial
animus often present in Indigenous fishing disputes. Education can promote a better understanding of
Indigenous nationhood, helping people see Indigenous Peoples as the independent sovereigns they have
always been.

Education can also be used to encourage people to pay attention to and take into account Indigenous
wisdom relating to the marine ecosystem. For example, some tribes in the Pacific Northwest ate primar-
ily male salmon and released the females because they knew females are the limiting reagent in pro-
creation.”” Similarly, Indigenous Peoples have used property rights to manage shellfish fisheries, such
as clam gardens in the Pacific Northwest.” Indigenous Peoples have many lessons to offer, and sharing
knowledge can facilitate harmonious intergovernmental relationships that benefit all sovereigns and the
marine ecosystem.

CONCLUSION

The Supreme Court has noted the United States has “moral obligations of the highest responsibility and
trust.”? Nevertheless, the United States has often neglected tribal rights,*” especially when tribal claims
to valuable resources conflict with non-Indian interests. Adding language to the WTQO’s fisheries agree-
ment that acknowledges Indigenous fishing rights could strengthen tribes’legal position in disputes with




larger political powers. By affirming the validity of tribal rights, tribes and states will be able to conduct
negotiations over shared marine resources on a level playing field.
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