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The 2023 Merger Guidelines were released on December 18, 2023, by the US Federal Trade Com-
mission (FTC) and the Department of Justice (DOJ), the two federal agencies that enforce the US
antitrust laws. These guidelines replace all prior versions of the agencies’ various merger guide-
lines. The new guidelines describe 11 fact patterns intended “to assist the Agencies in assessing
whether a merger presents sufficient risk to warrant an enforcement action.” Whether courts
will agree with these guidelines is an open question, because the list includes theories of antitrust
harm that are very similar to those the agencies argued in recent cases in which courts rejected
the agencies’ antitrust challenges.

The new guidelines justify the agencies’ new enforcement policies by citing older case law, mostly
from cases decided more than 50 years ago and antitrust rulings that were inconsistent from one
case to the next. As then Supreme Court Justice Potter Stewart famously said in 1966, the only con-
sistency in the merger enforcement policy of the 1960s was that “the government always wins.”?

Since the first merger guidelines were published in 1968, their stated purpose has been to advise
businesses about what types of mergers the DOJ (and later the FTC) will challenge in court so that
companies can have areasonably good idea about whether the merger they are considering will be
legal, illegal, or pressing the limits of what is legal. While the 2023 Merger Guidelines make super-
ficial claims that they are intended to give such advice, as a practical matter the new guidelines
expand the category of mergers the agencies say they may potentially challenge. In doing so, the
new guidelines do less to give guidance and more to empower the agencies to pick and choose the
criteria they will apply from case to case. This is because the very cases cited in the 2023 Merger
Guidelines are the ones that created confusion about the state of merger law in the 1960s and led
to Justice Stewart’s admonition that merger law was anything the government wanted it to be.
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The FTC and the DOJ are taking the wrong lesson from Justice Stewart’s admonition. Rather
than seeing “the government always wins” as a criticism of merger enforcement in the 1960s, the
agencies appear to be looking at the new guidelines as their self-created license to make up the
rules as they go along and stop any mergers they choose on the basis of whatever criteria they
want to apply at the time.

The FTC has not fared well in court recently with its merger challenges, indicating that the federal
courts have not been very impressed by the antitrust agencies’ theories of antitrust liability. The 2023
Merger Guidelines contain an expanded list of ways the agencies could bring antitrust cases and then
describe in detail what the agencies will not consider as merger defenses. The result is that the new
guidelines offer less real guidance than their recent predecessors on the state of antitrust law.

Even if courts ultimately reject the theories of antitrust violations described by the two agencies and
the agencies’ repudiation of merger defenses that have been considered in the past, the new guidelines
will still have a cost. Companies now considering mergers that would previously have been deemed
procompetitive will have to account for the uncertainty created by the new merger enforcement policy.
This will likely lead companies to abandon potentially procompetitive mergers.

WHAT IS IN THE NEW MERGER GUIDELINES?

The 2023 Merger Guidelines are meant to apply to both horizontal and vertical mergers. The
general thrust of the new guidelines shows that the federal antitrust agencies are pursuing an
agenda that reflects skepticism about the benefits of mergers and acquisitions and a revival of older
theories of competitive harm from an era of more aggressive, and highly inconsistent, antitrust
enforcement. Here are some of the key changes from the previous merger guidelines:

» Presumption of illegality based on market shares. The 2023 Merger Guidelines restore a
structural approach to mergers that was used in the merger guidelines from the 1980s
and 1990s but was not used in the 2010 Horizontal Merger Guidelinesissued during the
Obama administration.’ The new guidelines declare that the federal antitrust agencies
will presume a merger is illegal if it will result in a Herfindahl-Hirschman index (HHI)*
of atleast 1,800. The antitrust agencies describe markets with HHIs above 1,800 as having
“undue concentration” or being “highly concentrated” markets.’

e Presumption of illegality based on “dominant” market position. In addition to a return to
the structural presumption based on HHI-measured concentration, the merger guidelines
add the concept of a dominant position. Dominance is defined as “approaching monopoly
power,” and can be shown either by direct evidence of a firm’s power to raise price or
reduce quality or by one of the merging firms having at least a 30 percent market share.
When a merging firm has a dominant position, the agencies’ evaluation will be based on
whether the merger would entrench or extend that position.®
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Departure from the consumer welfare standard. The consumer welfare standard has been
the guiding principle for antitrust jurisprudence for nearly half a century. This standard
evaluates the effects that a particular business practice or merger will have on the con-
sumer, using economic tools and data to assess whether the business practice or merger
will raise prices, reduce output, or stifle innovation. As discussed below, the 2023 Merger
Guidelines take a more structural approach, similar to the approach taken by older merger
guidelines from the FTC and the DOJ. This approach emphasizes market shares more
than the impact on consumers.

Dismissal of procompetitive effects. Once the agencies have dismissed the relevance of the
consumer welfare standard, they are free to ignore the benefits consumers may receive
from mergers. In rather stark contrast to the 2010 Horizontal Merger Guidelines, the 2023
Merger Guidelines express strong skepticism that mergers could ever have procompeti-
tive benefits and raise doubts about whether procompetitive benefits of mergers will be
considered by the agencies. The new guidelines justify this stance by relying heavily on a
Supreme Court decision from over 50 years ago, before the consumer welfare standard,
that downplayed the relevance of efficiency defenses to mergers.” Notably, the 2023 Merger
Guidelines fail to seriously engage with highly relevant appellate decisions from the past
few decades in which merger defenses were considered by courts.

Shift of focus to harm to rivals and harm to labor. Closely related to the consumer welfare
standard is the principle that antitrust law protects “competition, not competitors.”® Not
surprisingly, when the agencies downplay the consumer welfare standard, they also shift
their focus away from protecting the competitive process. Focusing on dominance means
paying attention to protecting competitors who are being dominated rather than to pro-
tecting competition itself. The new guidelines include theories of harm to current and
potential competitors. At least three of the guidelines describe theories of harm to com-
petitors or potential competitors that would have been unlikely to be recognized as theo-
ries of harm under the 2010 guidelines.” The new guidelines also elevate the importance
of the impact a merger will have on competition for labor between employers.!°

All these changes have the effect of raising the bar for prospective mergers and making it eas-

ier for the agencies to challenge mergers. The 2023 Merger Guidelines will further widen the

scope agencies use as they gather evidence and facts during merger reviews. As agencies demand

more information from merging parties than they have in the past, the costs and length of merger

reviews will increase.

WITHOUT PRINCIPLED ANTITRUST GUIDANCE, ENFORCEMENT IS INCONSISTENT
AND POLITICIZED

The US antitrust agencies have a history of providing guidance to companies to help them evaluate
whether their conduct may risk an antitrust challenge. One of the most important methods the
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agencies use to inform companies of their enforcement intentions is issuing guidance statements.
These statements are often jointly issued by the DOJ and the FTC. As noted earlier, this practice
dates back to 1968. In the 55 years since then, the agencies have issued guidance statements on
a variety of antitrust topics to describe the current state of the law and how evolving economic
learning applies. Before the 2023 guidelines, the most recent guidelines for mergers were the
2010 Horizontal Merger Guidelines,issued during the Obama administration, and the 2020 Ver-
tical Merger Guidelines," issued during the Trump administration. The 2023 Merger Guidelines
apply to both vertical and horizontal mergers. Some of the other guidelines issued by the agen-
cies include statements on the licensing of intellectual property,’? human resources practices,?
cybersecurity,** and international enforcement.’

An important reason why merger guidance is needed is that the main substantive antitrust laws
all contain language that needs interpreting. The Sherman Act,' the Clayton Act,”” and the Federal
Trade Commission Act'® are very short and contain language that is famously vague, which leaves
the courts to decide what the key terms mean. Cases brought under the antitrust laws depend
on the judicial interpretation of terms such as “restraint of trade,” “monopolization,” and “unfair
methods of competition,” which are not defined in the statutes. For mergers, the key phrase that
needs to be interpreted is found in section 7 of the Clayton Act, which prohibits mergers that “may

be substantially to lessen competition, or to tend to create a monopoly.”*

From 1950, when the relevant amendment to the Clayton Act regarding mergers took effect, until
the late 1970s, merger enforcement, as well as the enforcement of the other antitrust statutes, was
inconsistent and often unpredictable. A series of merger cases that came before the Supreme Court
in the 1960s, before there were any merger guidelines, illustrates how this inconsistency problem
allowed government enforcers to reach almost any outcome they desired. It is worth noting that
the following cases from the 1960s, with their inconsistent rulings and shifting philosophies, are
some of the primary cases the DOJ and the FTC rely on in their 2023 Merger Guidelines.

* Inthe1962 case Brown Shoe Co.v. United States, the DOJ challenged a merger of Brown Shoe,
the third-largest shoe manufacturer in the United States, and Kinney, the eighth-largest.
The court blocked the merger on the basis of the two companies’ combined market shares
and the recent pattern by Brown Shoe of growing through a series of acquisitions of other
shoe manufacturers.?’ As antitrust scholar Herbert Hovenkamp recently pointed out, Brown
Shoe’s “troublesome doctrine was that antitrust law should be concerned about market con-
centration without regard to prices. It even indicated approval for the district court’s con-
clusion that the merger was harmful because it resulted ‘in lower prices or in higher quality
for the same price.”*

e The next year, in United States v. Philadelphia National Bank, the DOJ challenged the
merger of the second- and third-largest commercial banks in Philadelphia. The Supreme
Court blocked the merger because the combined firms would have had a post-merger
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market share of over 30 percent. The Supreme Court held that “a merger which produces
a firm controlling an undue percentage share of the relevant market, and results in a sig-
nificant increase in the concentration of firms in that market is so inherently likely to
lessen competition substantially that it must be enjoined in the absence of evidence clearly
showing that the merger is not likely to have such anticompetitive effects.”?

Just one year later, in United States v. Continental Can Co., the Supreme Court abandoned
its 30 percent test and found that a lower threshold, in a very contrived market, was enough
to block a merger. Continental Can, the second-largest producer of metal containers,
sought to acquire Hazel-Atlas Glass, the third-largest producer of glass containers. Argu-
ably the two companies were in distinctly different markets. But the court decided that the
two companies competed in a combined market for both metal and glass containers, one
where their market shares added together were only 25 percent. The court glided right
past its decision to lower the market share threshold from the one it had used in the previ-
ous year’s Philadelphia National Bank case, saying, “Where concentration is already great,
the importance of preventing even slight increases in concentration and so preserving the
possibility of eventual deconcentration is correspondingly great.”?

The following year, the court abandoned all pretense of using the 30 percent test and
appeared to find that almost any market share increase is enough to block a merger that
is challenged by the antitrust agencies. In United States v. Von’s Grocery Co., the Supreme
Court prohibited a merger of two grocery store chains with combined shares of 1.4 percent
of the grocery stores and 7.5 percent of the grocery sales in Los Angeles, citing a desire to
stop increases in concentration in their incipiency.?

The Supreme Court next fully embraced preventing increases in concentration regard-
less of their economic impact in United States v. Pabst Brewing Co. Pabst was the tenth-
largest brewery when it acquired Blatz, the eighteenth-largest. The merger made Pabst
the fifth-largest, with a market share of 4.5 percent. Pabst completed the purchase of Blatz
in 1958, but the DOJ did not challenge the acquisition for more than a year. The litigation
moved slowly until finally, after 11 years, Pabst was ordered in 1969 to sell the Blatz assets
to another brewery. When the Supreme Court reviewed the case in 1966, it held that anti-
trust enforcement should “clamp down with vigor on mergers” and that “a trend toward
concentration in an industry, whatever its causes, is a highly relevant factor in deciding
how substantial the anticompetitive effect of a merger may be.”?

Then, in 1967, the Supreme Court forced a company into a divestiture where there was
no overlap at all in the merging firms’ markets. In FTC v. Procter & Gamble Co., the court
agreed with the FTC’s theory that Procter & Gamble should divest itself of Clorox, the lead-
ing bleach manufacturer Procter & Gamble had recently acquired, even though Procter &
Gamble did not make bleach.?® The Supreme Court essentially based this decision on a domi-
nance theory, and indeed the 2023 Merger Guidelines cite Procter & Gamble to support the
FTC and DOJ’s dominance theory of harm while also asserting that Procter & Gamble was
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potential competition in the bleach market. In The Antitrust Paradox, legal scholar Robert
Bork criticizes the Supreme Court and the FTC for condemning this merger, which they did
because the merger would likely provide bargaining advantages with suppliers and econo-
mies of scale that would make it harder for smaller firms to compete.?” In other words, the
Procter & Gamble decision protected competitors rather than competition.

All this was too much for then Justice Potter Stewart. In the absence of meaningful standards for
evaluating mergers, merger enforcement had devolved into the courts adopting shifting criteria
that resulted in antitrust violations being whatever the government said were violations. Justice
Stewart showed his frustration with the lack of consistent standards when he famously wrote in
his dissent in Von’s Grocery, “The sole consistency that I can find is that in litigation under Section
7, the government always wins.”

MERGER GUIDELINES AND THE CONSUMER WELFARE STANDARD BRING CLARITY
Two developments after the “government always wins” cases of the 1960s brought considerable
clarity to the standards for merger enforcement. First, to its credit, the DOJ issued the original
merger guidelines in 1968. A series of revisions followed in response to refinements in legal stan-
dards and economic analysis. Second, the Supreme Court embraced economic analysis through
several cases in the late 1970s that led to the adoption of the consumer welfare standard. The
consumer welfare standard remains the guiding judicial principle for antitrust analysis today,
although there is no mention of the consumer welfare standard in the 2023 Merger Guidelines.

The Antitrust Agencies Issue Merger Guidelines

The 1968 Merger Guidelines were issued by the DOJ without the participation of the FTC.? The
head of the DOJ’s Antitrust Division at the time was Donald Turner, who was both an attorney and
an economist. Nonetheless, the 1968 guidelines still read much like the 1963 Philadelphia National
Bank decision, with a heavy emphasis on factors related to market structure and almost no mention
of economic efficiency concepts. Still, the 1968 Merger Guidelines are important for establishing
the principle that antitrust agencies should be giving guidance to make antitrust enforcement
more predictable. They also show the DOJ declining to go to the limits that the Supreme Court
had made feasible for enforcement.

The first merger guidelines to move away from the structuralist approach and seriously incor-
porate economic analysis were the 1982 Merger Guidelines, which were also issued by the
DOJ without the participation of the FTC.3° The head of the Antitrust Division at the time was
William Baxter, who appreciated the importance of economic analysis and also was reacting
to the Supreme Court’s adoption of the consumer welfare standard shortly before. The 1982
Merger Guidelines relied heavily on modern microeconomic analysis and treated competition
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and market shares as means to improved outcomes for consumers rather than as the primary
goals of merger enforcement. In 2002 Charles James, then head of the Antitrust Division,
described the shift:

Looking back over the 20 years since the Baxter Guidelines were announced in June of
1982, it is difficult to fathom the world of merger policy before them. Did we really define
markets based almost entirely on circumstantial indications, such as company documents
or whether producers of a particular product were all in the same trade association? Did
we actually make enforcement decisions based upon little more than four- and eight-firm
concentration ratios, without regard to actual shares held by individual firms? Did the
courts actually sustain challenges to mergers producing a combined firm with less than five
percent of the relevant market? Could it possibly have been the case that merger enforce-
ment policy was blind to the potential competitive significance of entry conditions? Was
there really a time in which merger-related efficiencies were viewed with such great skep-
ticism as to be, at best, neutral, and, at worst, potentially harmful, in government merger
review? Amazingly, the answer to each of the foregoing questions is a resounding yes.*

The merger guidelines were revised again in 1984, 1992 (the first time the FTC participated),
1997, and 2010, and generally reflected the agencies’ efforts to keep up with new antitrust case
law and improvements in microeconomic analysis. Yet these efforts have been largely thrown out
in the 2023 Merger Guidelines, which takes us back to the era before the Baxter guidelines—the
era when economic efficiency and the likely impact on customers were pushed aside in favor of
structural presumptions.

The Supreme Court Adopts the Consumer Welfare Standard

The other major development toward addressing the lack of standards for merger enforcement
came from the US Supreme Court when it adopted the consumer welfare standard as the guiding
principle for all antitrust enforcement, including merger enforcement. In 1977, the court held that
business conduct that raises antitrust concerns must be evaluated on the basis of demonstrable
economic effects.®® Two years later, it explicitly described the Sherman Act as a “consumer wel-
fare prescription.”**

Under the consumer welfare standard, conduct with an adverse impact on consumers can be chal-
lenged, but conduct that is harmful to competitors is considered part of the normal competitive
process; moreover, conduct that is not closely related to price and quantity outcomes in a relevant
market is generally considered outside the scope of the antitrust laws.* The consumer welfare stan-
dard focuses the antitrust review on one simple question: Does the conduct make consumers better
off or worse off? Abandoning the consumer welfare standard opens the door to a return to the incon-
sistent and unpredictable antitrust enforcement demonstrated in the merger cases from the 1960s.%¢
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THE NEW MERGER GUIDELINES RETURN TO THE 1960S AND “THE GOVERNMENT
ALWAYS WINS”

When Justice Stewart wrote in 1966 that “the sole consistency” he could find in recent antitrust
litigation was “the government always wins,”®” he meant this as a criticism of antitrust jurispru-
dence. But the current FTC and DOJ leadership appear to be taking the opposite lesson from his
admonition. The antitrust agencies’ new guidelines endeavor to make “the government always
wins” the guiding principle for antitrust enforcement.

This approach is further demonstrated by FTC chair Lina Khan’s claims that antitrust enforcers
can choose the standard for antitrust analysis and need not follow the consumer welfare standard.
For example, in a 2022 interview, Chair Khan said:

The word efficiency doesn’t appear anywhere in the antitrust statutes. They’re really writ-
ten to, in the FTC’s case, allow the FTC to police unfair methods of competition. Implicit
in that prescription is the idea that there are illegitimate forms of competition and legiti-
mate forms of competition, and it’s really up to the FTC to be defining what is fair and what
is unfair when it comes to competition.*

Chair Khan was talking about section 5 of the Federal Trade Commission Act, which prohibits
“unfair methods of competition.” While the 2023 Merger Guidelines refer to the Clayton Act’s sec-
tion 7 prohibition of mergers where “the effect of such acquisition may be substantially to lessen
competition, or to tend to create a monopoly,” the current FTC leadership has asserted that it has
powers under section 5 of the Federal Trade Commission Act to condemn a wide range of conduct
as “unfair methods of competition.”* In an accompanying statement, the three FTC commissioners
from the Democratic Party said that these powers extend to condemning mergers as unfair methods
of competition, presumably even if the mergers do not violate section 7 of the Clayton Act.*® This
means that merging companies will not only have to follow the FTC compliance requirements for
mergers under section 7 but will also have to be prepared to defend their mergers as not “unfair”
according to criteria the FTC has described only in rather vague terms.*!

The danger of making “fairness” the standard is that it won’t take long for political agendas to creep
into the enforcement process. As antitrust scholars Ashley Baker and Richard Epstein point out,
“The absence of an underlying goal to which these efforts can be anchored has resulted in propos-
als that create a license for ideologically driven mischief, untether antitrust from economics, and
function to weaponize competition policy to reorder large sectors of the economy.”*?

As discussed earlier, the 2023 Merger Guidelines favor labor interests in ways that are inconsistent
with past merger guidelines. Once the leaders of the antitrust agencies begin using this mission creep
to advance their own agendas, there is little to restrain them. Already various activists are looking
to exploit the antitrust laws to serve other agendas such as reducing market concentration across
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the economy, imposing climate change policies, further favoring the interest of labor over manage-
ment, and combatting racial discrimination.*® In the absence of principled standards for antitrust
policy and limitations on the discretion of antitrust enforcers, antitrust laws may be used to promote
almost any policy agenda.

WHAT IS THE COST OF THE NEW MERGER POLICIES?

The new guidelines will take the US back to the long-abandoned, structuralist approach to section
7 merger enforcement. In this way, the 2023 Merger Guidelines do not describe the current state
of antitrust law but instead are an attempt to substitute what the agencies believe were the stan-
dards from the 1960s merger cases. In effect, the new guidelines attempt to rewrite the antitrust
laws in a way that fits the vision of the current leadership of the two antitrust agencies. While
previous versions of the merger guidelines have focused on defining the current understandings
of merger law and economics, the current guidelines selectively cite outdated cases and economic
thinking from the mid-1900s to try to rewrite the law. Doug Melamed, professor of law at Stanford
University and the acting head of the DOJ’s Antitrust Division during the Clinton administration,
pointedly criticized the agencies for their choice of cases to cite and analysis of those cases in
the draft version of 2023 Merger Guidelines: “If they want to persuade judges and others of the
soundness of their new approach, the way to do it is to engage seriously with the recent cases.
Citing only supportive material is like writing a brief and ignoring the other side’s arguments.”**

So far, the antitrust agencies have not fared well in court with merger challenges, indicating that
the federal courts have not been very impressed with the theories the agencies espouse in the new
guidelines. The antitrust agency losses include some of the most prominent recent merger chal-
lenges. For example, the FTC lost soundly in court when it tried to block Microsoft, which sells the
Xbox gaming devices but is a small player in gaming software, from acquiring Activision, which
offers many leading video game series such as Call of Duty and Candy Crush.*> Similarly, the FTC
failed to prevent Meta from acquiring Within, a virtual reality game studio known for the virtual
reality game Supernatural. Meta was the leading seller of virtual reality headsets, but the court
found that simply making headsets did not automatically translate into having market power in
virtual reality games and that the merger likely offered benefits to consumers.*

Judges believe it is their role, and not the role of political appointees at federal agencies, to decide
what the law is. But even if courts ultimately reject the theories of antitrust violations created
by the FTC and the DOJ, the theories will still have a cost: companies now considering mergers
previously deemed procompetitive will have to account for the uncertainty created by the new
merger enforcement policy.

Ultimately, the new guidelines are intended to lead to more merger challenges, which increases the
burden on companies considering mergers and the likelihood that mergers will be abandoned even
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when they would bring benefits to consumers. The FTC and the DOJ are already bragging about
how their merger policies are succeeding because the agencies can point to numerous mergers that
have been abandoned after the agencies indicated that they were looking to block the mergers.*’

For example, the Washington Post Editorial Board reported in August 2023 that an FTC spokes-
man claimed “more than 20 wins” for the agency regarding merger challenges, counting 6 mergers
blocked and 14 abandoned.*® In a 2022 interview, FTC chair Khan claimed, while discussing verti-
cal mergers, that “instances in which the FTC’s filing a complaint in these vertical [merger] chal-
lenges [is] leading companies to abandon [the merger], I think, shows [sic] remarkable progress.”*
The fact that these 14 mergers were abandoned, along with others that the DOJ investigated, does
not mean that they were necessarily anticompetitive. Indeed, it is more likely that most of them
were abandoned because the FTC raised the compliance costs and caused delays that diminished
the benefits of the merger.

CONCLUSION

The 2023 Merger Guidelines do not engage seriously with the main body of merger antitrust case
law. Instead, they selectively cite points from some older cases while ignoring nearly all recent
cases and older case law that does not support the agencies’ plan to aggressively expand merger
enforcement. Indeed, the cases cited the most in the new merger guidelines are the ones from the
1960s that paint an inconsistent and shifting picture of antitrust law—a picture that changes from
case to case as the courts contort the law to reach the government’s desired result. Apparently, the
2023 Merger Guidelines are an effort to bypass Congress and the courts and rewrite the antitrust
laws to increase the power and discretion of the federal antitrust agencies, granting them the abil-
ity to summarily condemn essentially any mergers they want to condemn, including mergers that
on balance are beneficial to the merging companies’ customers.

The antitrust agencies have an important role to play in protecting the competitive process and
maintaining the proper functioning of markets. But their actions and policies must reflect the state
of the law and economic realities. Some mergers do raise legitimate competitive concerns, and they
should be stopped when they are likely to lead to harm to consumers. Other mergers, however, are
beneficial to consumers, especially when the merger is between two companies that are not direct
competitors. A “government always wins” approach, disconnected from actual economic effects,
gives politically appointed leaders of the antitrust agencies the license to weaponize merger law
to pursue their own agendas, to the detriment of the economy and the competitive process.
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