Reallzing Property Rights

page/ 68

PROPERTY RIGHTS AND RESOURCE

CONFLICT IN THE SU

/
Karol Boudreaux

!

!

/

Across Africa, from the Sahel to the Congo,
tens of thousands of people are now at
war. You might think these struggles are
about religion, or ethnicity, or even polit-
ical differences, but often you would only
be partally right. In a great many of these
African conflicts, people are fighting their
neighbors not so much because the other
person worships Ged in a different way or
has a different genetic makeup. Rather,
they are fighting because this is the only
way left to them to determine who “owns”
which field, or who has what rights to
graze animals, or who should control the
revenue from the mineral wealth under
people’s feet.

Resource conflict is behind much of
the violence, death, and destruction that
plague the African continent. The problem
involves herders and farmers across the
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dry Sahel. It involves mineral wealth such
as oil or diamonds in Nigeria and Sierra
Leone. Even in South Africa, some of the
problems of violence associated with the
taxi industry can be attributed to fighting
over lucrative routes; another type of re-
source. Finding ways to resolve resource
conflicts is essential to promote peace in
Africa, but this will require many African
governments to do something they have
not - so far at least — been very good at:
they must create systems of clearly de-
fined, defendahble, and secure property
rights that are accessible and affordable
for all their citizens.

This paper focuses on some of the re-
cent civil strife in the Sudan and investi-
gates how it is related to problems of re-
source conflict - conflict over access to
fertile land in the western Sudanese re-
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gion of Darfur. The paper uses an eco-
nomic analysis of property rights to inves-
tigate why people may be fighting -over
this resource and concludes that unless
and until the property rights element of
the long-run Sudanese fighting is ade-
quately addressed, we can expect the vi-
olence to continue.

A brief history of the Sudanese
Civil Wars
The Sudanese people have lived with civil
war for decades. This fighting began even
before independence from Great Britain in
1956 and, generally speaking, it pits Is-
lamic northerners against Christian and
animist southerners. The causes of the
confiict are complex and, of necessity, this
paper touches on them only briefly.
British colonial policies, which tend-
ed to show political favor to the people of
the north over those of the south, exac-
erbated fears of southerners that those
in the north would oppress them. British
policy also led to unequal economic devel-
opment, with the north benefiting from in-
vestment in infrastructure and industry
while the south was left largely undevel-~
oped with little infrastructure and a rural,

_ subsistence economy. Deeply frustrated,

southerners rose in rebellion in the First
Sudanese Civil War (1954 -72) and again
in 1983, The parties {o the Second Suda-
nese Civil War have only recently reached
a peace accord (2005).

In 2003, a related conflict erupted in
Darfur, in western Sudan, Darfur is home
to the Fur, a non-Arab people, who make
up 60% of the population. The Fur believe
that the central Sudanese government has

encouraged and armed Zaghawa nomads,
who attack them. They also resent not be-
ing party to peace negotiations to end the
Second Sudanese Civil War. They feel left
out of the power-sharing arrangements
being erafted through this process and so
have several serious grievances with the
central government.? L

This frustration is echoed by the Suda-
nese Liberation Movement/Army (“SLM/
A7) and the Justice and Equality Move-
ment (“*JEM”). These groups have rebelled
against the government’s failure to pro-
tect themn from nomadic aftacks and the
general neglect and mistreatment by the
government of Darfur’s citizens — espe-
cially during past droughts that brought
widespread hunger and hardship.? The
government has tried to crush the rebel-
lion, and government-backed Janjawiid
militia have brutalized civilians, leading
many critics to claim the central govern-
ment is engaged in genocide.?

Tragically, the Darfur conflict contin-
ues,* despite intense media serutiny and
despite African Union (and western) efforts
to end the genocidal attacks. It is worth
noting that, like the longer-run civil war
in Sudan, the Darfur conflict is typically
characterized as an ethnic/religious clash
between northern Arab, Islamic forces,
and southern black Christians. As with
many conflicts however, reality may be
more complicated.

The problems of resource conflict in
Darfur -

Much, though by no means all, of the
trouble in Darfiar stems from resource con-
flict, in this case, conflicts over access to
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land, traditional grazing rights, and cattle
theft.® Herders and farmers in the area have
traditionally had a largely peaceful, sym-
biotic relationship. Herders had fairly open
access to grazing land, Customary graz-
ing rights allowed them to pasture animals
on fields for a short time. Herders provided
farmers with manure and milk; farmers’
fields provided fodder for the animals.
Both parties gained from this trade.

This system of mutual accommeoda-
tion through trade has come under se-
vere strain. One problem is the increasing
desertification that drives herders from
the northern areas of Darfur towards the
south in search of grazing lands. Another
significant problem is the massive influx
of refugees from the civil wars. Millions
of Sudanese are now displaced, some in
surrounding countries such as Chad and
Ethicpia, but a great many moved to Dar-
fur to escape the worst of the fighting -~
only to become targets of violence once
again.® Finally, as a result of drought, the
stakes involved in determining who has
rights to use which land are exceptional-
ly high: having the right to farm or herd a
particular piece of land may make the dif-
ference between starving or surviving for
some of these people,

The influx of refugees from the south
means that the population in Darfur has
diversified and is more heterogeneous
than before. The old scttled groups must
now compete with these newcomers for
the fertile land in Darfur. But these new-
comers may not accede to the customary
norms and practices of the area, or these
norms may scem irrelevant in the face of
a crisis of this scale, or the government

mipht favor one group over another (say,
northern nomads over southern farmers),
making compliance with the customary
norms less important,

Repudiating customary practices wounld
have serious repercussions in terms of
peaceful, stable relations among differing
ethnic/lineage groups for two reasons.
First, it has been argued that customary
property norms provide incentives for kin-
ship groups to cooperate and coordinate
production activities to effectively allo-
cate resources.” If customary norms break
down, this coordinating function will dis-
appear if not replaced by a viable alterna-
tive, such as a functioning market. Sec-
ond, these customary norms and rights
also provided the framework for the es-
tablishment and enforcement of contracts
and property rights with strangers. If this
framework disintegrates, it is also essen-
tial that some other effective institutions -
normally commercial contracting and
property laws ~ take its place.

The Sudan, like Nigetia, is a former Bri-
tish colony and so has a common-law
heritage, but in many parts of the country
it is the customary law and traditional
dispute-resolution institutions that op-
erate de facto. If the social consensus-
supporting customary norms break down
and if the traditional means for resolving
disputes falls apart ~ as seems to be the
case in Darfur® — then the parties must
hope that an impartial, trustworthy insti-
tution steps in to fill the void. Tjrpiéally,
government assumes this function. How-
ever, in Darfur, central government has
failed to take an this role. Not only does
the central government ignore traditional
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land rights, it has failed to provide im-
partial tribunals for dispute resolution.
The violence has escalated to enormous
proportiions.

An economic analysis of

property rights

An economic analysis of property rights
can help us to understand, at least in
part, why people in Darfur are fighting
over property. As demand for fertile land
increases, the value of the land rises. In
a relatively free property market, people
faced with this situation should renego-
tiate contracts (whether formal or infor-
mal) as they expire, to better reflect this
changed reality.® If fertile land becomes
scarcer, farmers should be able to mo-
dify the terms of any short-term loan they
malee to herders to reflect the new oppor-
tunity-cost of lending the land; farmers
might demand more milk or a calf from
a herder. Herders could accept or reject
these changes, though rejecting the offer
would mean searching for an alternative
grazing location. The virtue, under cus-
tomary law, of a short-term loan, such
as represented by grazing rights is that
so long as it is enforceable, it may involve
relatively low transaction costs since rela-
tively little is at stake: some circumscribed
use rights for a limited time.

Customnary law is fexible and allows
for changes to the terms of short-ferm
loans to herders, but it generally protects
grazing rights against enclosures or out-
right confiseation of land by farmers. How-
ever, if loans to herders become unen-
forceable, if herders fail to vacate at the
end of a term and can be removed only

with difficulty, then the costs of contract-
ing will rise, making future contracts less
desirable. In such cases, farmers might
seek greater security {and reduced risk)
through more individualized tenure. When
faced with problems of growing land scar-
city we often see customary property sys-
tems evolve in the direction of 3 more in-
dividualistic tenure system,°

The inhabitants of Darfur are com-
peting for a scarece resource: in this case
fertile land, in an increasingly hetero-
geneous environment. Economic theo-
ry predicts that they will seek to create
and enforce more individualized rights to
land in order to internalize externaliies
caused by these changes. They will seek
these rights in order to allocate the re-
source more efficiently and to restrict en-
try to better capture the increasing val-
ue of land.!! Evidence suggests that as
far back as the mid-1980s, residents in
southern Darfur were responding to this
increasing demand by enclosing what had
been communal property.’? These Dar-
furians were expending resources, build-
ing tharn fences in order to better define
their rights to land.

As the heterogeneity of the players vy-
ing for this resource increases, transac-
tion costs rise. As transaction costs rise,
it becomes more difficult (hence, more
costly) to enter agreemeni:s that effec-
tively coordinate group action or allo-
cate resources. The cost of maonitoring
and enforcing contracts rises because so-
cial norms alone are no longer capable of
ensuring compliance with agreements -~
some more formal compliance mechanism
is needed.®®
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In situations where resources are highly
valued and where the number of competi-
tors for the resgurce is both large ahd het-
erogeneous, it is normally assumed that
formal governance structures are needed
both to define and enforce rights.!* But few
government services have ever existed in
Darfur and the government has been nei-
ther willing nor able to effectively delineate
and protect property rights. The judiciary
is not independent and there is no due
process of law, rather summary judgment
and punishment by militazy officials is
commor. 1% ’ ’

Rising population, increasing heterc-
geneity, and ‘ineffective government en-
forcement all combine in Darfur to raise
costs associated with negotiating proper-
ty-rights claims.® The result is that people
increasingly clash over access to valuable,
scarce land and to possession of valuable
cattle. They choose to “raid rather than
to trade.” These clashes in turn have
led to increasingly militarized communi-
ties in which allegiances based on racial
and religious affiliations became more
prominent.*?

The inadequacy of the formal judiciary
coupled with a breakdown of traditional
dispute-resolution mechanisms leaves the
people of Darfur with little room for peace-
ful negotiation and contracting. The value
of fertile land in Darfur is rising due to in-
creased demand. This rise in value should,
as noted above, lead to a gradual move-
ment away from the traditional communal-
property regime and towards greater
individualization of tenure.!® Greater in-
dividualization of tenure rights would ad-
dress problems that now exist over the

allocation of scarce land. However, this
natural evolution is slowed because no mu-

tually acceptable institational structure -

exists that would allow stakeholders to
facilitate the transition.

Farmers and herders are not able to
contract effectively to allocaie property
rights because contract enforcement
mechanisms are lacking, de jure rules are
ignored, and customary, de facto prop-
erty rules are rejected. Faced with seri-
ous institutional roadblocks, people may
take *“justice” into their own hands, form
alliances based on religions or ethnicity,
and fight to establish valuable proper-
ty rights.'® Given that the central gov-
ernment in Sudan has created many of
these roadblocks, it seems unlikely that
it will voluntarily dismantle them. Thus,
the international community must insist
that property claims be impartially adjudi-
cated (perhaps by an internationat arbi-
tral panel) as a part of any negotiated
peace settlement in Darfur.

Looking at the problem of resource
conflict through economic lenses provides
us with a way to understand why people
who previously co-existed rather peaceful-
ly might resort to violence when their ahil-
ity to contact and negotiate breaks down,
when agreements are unenforceable, and
there is no trust-worthy institution left to
settie the resultant disputes.

Cornclusion

At the heart of the matter, much of what
undexlies the conflict in Darfur are dig-
putes over property. It is therefore impera-
tive that efforts be undertaken to address
these concerns. Darfurians may need the
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help of prefessionals such as property-
law experts, surveyors and appraisers,
and mediators — all of whom can aid in
the clarifying property claims in Darfur.
The need for such experts may be nearly
as preat as the need for peacekeepers and
other aid workers,

As the African Union and other na-
tions implement plans to quell the violence
in Darfur, they must consider strategies
to clarify the property rights of farmers
and herders, It may be that it is less im-
portant who, or which group, gets a.ﬁy
particular property right. Losers can be
compensated from some portion of the aid
money flowing to the Sudan. More impor-
tant than the allocation of rights may be
the post-allocation environment. In other
words, to address property-rights con-
cerns in Darfur, considerable effort must
be put into creating an environment in
which these rights will be respected and
enforced.

Thus, it is essential for the Sudanese
to build institutions to protect and defend
the property rights that are determined
to exist. A rule of law, in other words,
must be established in this war-torn na-
tion for property reform to stick, And yet,
this may all prove difficuit. As the 2005

ndex of Economic Freedom notes “There

is little respect for private property in the
Sudan.™?

The situation remains especially per-
ilous in Darfur,® but fighting continues in
Nigeria, the Congo, and elsewhere in Af-
tica, While much attention is focused on
problems of religious and ethnic tension,
too little time and effort are being put into
solving the very real problems created

by a poor property-rights environment.
And sadly, unless and until the property-
rights component of these disputes is un-
derstood and addressed, the ﬁghtirig is
likely to continue.
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