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F ederal regulatory agencies have been 

required to produce a regulatory impact 
analysis (RIA) for major regulations since 
the early 1980s.1 The analysis should 
include an estimate of the expected bene-

fits and costs of the regulatory action (a benefit-cost 
analysis, or BCA) as well as a description of the par-
ties who are likely to receive those benefits and incur 
those costs. The latter part of an RIA is known as a 
distributional analysis, and is not part of a classic 
BCA. Distributional analysis explores how wealth is 
redistributed as a result of policy decisions.

Nevertheless, a multitude of executive orders (EOs) and 
laws emphasize the importance of assessing distribu-
tional consequences of policies. For example, the current 
executive order governing the regulatory review process 
explicitly mentions “distributive impacts” and “equity” 
as issues analysts should consider.2 Other EOs prompt 
agencies to focus on environmental justice,3 children,4 
and American Indian tribes,5 and laws are in place to 
protect small entities (including small businesses and 
governments).6 Employment gains and losses are also 
distributional consequences of policies,7 and the Office 
of Management and Budget (OMB), which sets guide-
lines for how agencies conduct economic analysis of reg-
ulations, further emphasizes distributional concerns.8

With the exception of the legally required analysis for 
small entities (called regulatory flexibility analysis), agen-
cies rarely conduct a general distributional analysis of the 
parties likely to receive benefits and bear costs.9 Because 
many regulations concentrate benefits for small groups 
while disbursing costs, distributional analysis can help to 
highlight inequities hidden in BCA. Those who incur the 
most net costs relative to their income are often those who 

http://mercatus.org/


2   MERCATUS ON POLICY                      

are less well off, meaning that policies all too often have a 
regressive effect.10 Given the seemingly endless growth in 
regulations, it is time agencies focus more on the distribu-
tional repercussions of their rules.

DOES BENEFIT-COST ANALYSIS CONSIDER 
EQUITY?

BCA is a tool that analysts use to assess the efficiency 
of various policy alternatives. A policy maximizes effi-
ciency if the benefits of the chosen policy exceed the 
costs by the largest amount among all possible policy 
options. Many economists believe efficiency and equity 
are distinct concepts that should be considered sepa-
rately,11 but in fact equity is actually an inseparable com-
ponent of BCA. Just as all citizens should receive equal 
treatment under the law, economists producing BCAs 
say that all citizens with standing in a BCA receive equal 
treatment in that analysis. BCA is based on a normative 
ethical judgment that says the value of one additional 
dollar of income is equal to all citizens, regardless of 
whose pocket that dollar goes into. In economics jar-
gon, we say there is constant marginal utility of income 
across citizens. In this way, equity and BCA are inexo-
rably intertwined.

Some analysts have sought to change the role of equity 
in BCA; analysts have, for example, assigned weights to 
different categories of people.12 These analysts say that 
if a regulation transfers money from wealthy people to 
less wealthy people, analysts should give each group a 
different weight so that even a pure transfer between 
two people can be seen as a benefit. Transfers of goods 
from one party to another are typically neutral in BCA 
because one person’s loss is another person’s gain, with 
no impact on the overall calculation of “net benefits” 
(i.e., benefits in excess of costs). Even some government 
agencies, such as HM Treasury in the United Kingdom, 
recommend using a weighting scale like this.13 One prob-
lem with weighting schemes is that identifying what the 
weights should be is an arbitrary decision that is hard 
to justify on ethical grounds because analysts must treat 
some citizens as deserving more weight than others.

A better approach is for analysts to present  simple, 
straightforward information to decision makers, 
i.e., who gets what and who loses what, and to allow 
the decision makers to make the necessary political 
 decisions about the appropriate course of action. The 
following principles can help analysts achieve this neu-
trality when analyzing distributional concerns in RIAs.

PRINCIPLES FOR ANALYZING DISTRIBUTION IN 
REGULATORY IMPACT ANALYSIS

First, distributional analysis should be part of an RIA 
but kept separate from a BCA. A BCA tells decision 
makers whether the benefits of a proposed policy 
exceed the costs, no matter how they are distributed. 
A  distributional analysis illuminates who receives 
those benefits and costs (and transfers). Keeping these 
analyses distinct within the framework of an RIA will 
ensure that decision makers are aware of these different 
 decision inputs. 

Second, analysts should identify groups that are likely 
to be impacted by the regulation. Distributional  analysis 
may not always be necessary; however, if any of the 
groups identified as groups of concern in executive 
orders or laws are impacted by a regulation, this might 
signal to analysts that further distributional analysis  
is necessary. 

Third, analysts should determine the degree to which 
a regulation is likely to have regressive or progressive 
effects. There are several ways that regulations can be 
regressive. Some regulations impose costs in excess 
of benefits for the poor, while providing benefits in 
excess of costs to higher-income people (an example 
of this appears later in this report). Next, some reg-
ulations impose net costs on all groups, but the net 
costs to lower-income individuals represent a higher 
fraction of their incomes than the net costs to other 
groups. For this reason, calculating net effects of pol-
icies as a percentage of average subpopulation income 
is helpful. 

There will also be cases where regulations create net 
benefits to low-income individuals, but the costs the 
poor pay represent a disproportionate share of their 
income relative to the costs other groups pay. While 
perhaps not technically regressive, this category may 
be undesirable because it redistributes wealth in such 
a way that lower-income people disproportionately 
bear the cost of regulation. Similarly, when the ben-
efits of a policy represent a larger fraction of income 
for wealthy households relative to other groups, reg-
ulations are being designed in a manner that caters 
more to the preferences of the wealthy. This too may 
be undesirable in some cases. There may also be pro-
gressive regulations, which force the wealthy to bear 
a disproportionate share of the costs, while benefits 
accrue primarily to the poor. 
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Fourth, transfers should be included in a distributional 
analysis.14 While pure transfers do not affect overall 
benefits or costs, transfers may still have an important 
role to play as part of a distributional analysis, especially 
transfers going to groups that have been singled out for 
particular consideration. 

Fifth, analysts should consider how the tolerance to 
bear regulatory costs varies across subpopulations. All 
groups, and especially the poor, have finite resources. 
If agencies presume a poor person can tolerate pay-
ing the same amount for a policy as a wealthy person, 
policies are likely to make the poor worse off.15 The 
level of cost tolerance can be estimated by examining 
how willingness to pay (WTP) for regulatory benefits 
changes across groups. For instance, the Environmental 
Protection Agency and Department of Transportation 
use estimates of WTP that vary by income for changes 
that occur across time.16 Applying this methodology to 
current citizens for the purposes of distributional anal-
ysis also makes sense. In many (but not all) cases, the 
poor are likely to have a lower tolerance for costs than 
the wealthy. This is because they are less willing and 
less able to pay for most benefits of regulation.17 

Some might be tempted to use population average esti-
mates of WTP across groups in distributional analysis. 
This is reasonable in cases where a vulnerable popu-
lation experiences benefits of a regulation, but does 
not bear any of the costs. Harvard law professor Cass 
Sunstein gives the example of a disabled worker who 
pays nothing to make a workplace accessible to the 
handicapped, but nonetheless enjoys benefits from this 
policy.18 If such a worker has a low WTP, based on a 
low ability to pay, using an average of the entire popu-
lation’s WTP may make sense. Importantly, this is only 
true because the individual bears none of the cost. In 
cases where low-income individuals are forced to pay 
for regulatory benefits with their own resources, such as 
when a government mandate improves product quality 
(while also increasing the price of the product), it makes 

no sense to value policies higher than a person would 
voluntarily pay for them. Using population averages in 
this latter scenario will distort economic analysis, mak-
ing it more likely that regulations will force people to 
pay more for policies than they value them to be worth.

In cases where WTP across subpopulations is unclear, 
say due to data limitations, population average WTP 
might be used, but a sensitivity analysis, used to describe 
uncertainties in analysis, should be conducted to 
determine the degree to which this assumption, when 
relaxed, changes outcomes across subpopulations.

AN EXAMPLE

A simplified hypothetical example of a distributional 
analysis illuminates these principles further. Imagine 
that society comprises three types of people. One 
group consists of high-income people, one group is 
low-income people, and one group is in the middle. A 
policymaker is considering whether to implement a reg-
ulation intended to reduce contamination in pet food. 
Let’s say the policy produces a single outcome: fewer 
pet illnesses. Now, let’s assume people in the wealthy 
group are willing to pay on average $150 per year to 
ensure their “designer dogs” don’t suffer salmonella 
poisoning. The middle-income group will pay on aver-
age $100 to protect their golden retrievers, and people 
in the low-income group will pay up to $50 per year for 
their mixed-breed dogs. The costs of the policy may fall 
on pet food producers initially, but we will assume that 
in the long run all costs are passed from producers to 
consumers and spread evenly across the three groups.

As a first step, the analyst concludes that because some 
purchasers of pet food are low-income individuals, 
a distributional analysis is necessary. If these groups 
consist of identical numbers of individuals, the analyst 
determines that the total benefits of the proposed policy 
are likely to exceed the total costs. The analyst could 

TABLE 1. A SIMPLE DISTRIBUTIONAL ANALYSIS FOR A HYPOTHETICAL POLICY THAT PRODUCES FEWER PET ILLNESSES

Subpopulation Average annual per capita cost tolerance 
(based on subpopulation willingness to pay)

Average annual per 
capita cost of policy Net effect

Low-income group $50 $75 −$25

Middle-income group $100 $75 $25

High-income group $150 $75 $75



simply multiply the averages for each subpopulation 
by the number of individuals in the group and take the 
sum of these values to obtain this information. In theory, 
the winners of this policy could compensate the losers 
and everyone would still be better off than they were 
before the policy was put in place. This type of compen-
sation rarely, if ever, occurs. In American society with 
millions of individuals and businesses, transaction costs 
are likely to make it too difficult to identify and redis-
tribute between the winners and losers of policies, par-
ticularly given the current number of regulations passed 
each year. 

As described above, a well-done distributional anal-
ysis will identify the subpopulations a policy affects 
and present information about their various measures 
of WTP for regulatory benefits. This allows analysts 
to determine a unique cost tolerance for each group. 
Notice that we do not assume that the average per cap-
ita cost tolerance across the entire population (in this 
case, $100) applies to low-income individuals. A poor 
person generally has a lower willingness and ability to 
bear costs than a wealthy person. In this example, the 
low-income group is only willing to pay up to $50 on 
average for the policy. This is the level at which the 
members of this group value the policy according to 
their own preferences and situations, not according 
to the analyst’s preferences. The typical person in this 
group is made worse off in our example because he or 
she might take the $75 spent complying with the reg-
ulation and put it toward other more highly valued 
uses, such as a home security system, healthier food, 
day care for his or her children, or whatever else he or 
she cares about. It is not the analysts’ job to question 
why people might prefer paying for some items (e.g., 
a home security system) and not others (e.g., comply-
ing with a regulation). Each individual in society must 
make these decisions for themselves and analysts sim-
ply report this behavior.

This example is meant to be a simplified version of a 
distributional analysis. It is not a BCA, which looks at 
cumulative effects on society and would therefore rely 
on population average values. As mentioned above, pop-
ulation averages might be used in distributional anal-
ysis in instances where a subpopulation bears no cost 
and has a limited ability to pay for the policy. BCA also 
ignores transfers, which aren’t included in table 1 but 
generally should be considered. A more detailed dis-
tributional analysis should also convert net effects of 
the policy into percentages based on the average annual 
income of each subpopulation. This allows for more 

meaningful comparison across groups. Employment 
effects might also be considered. For example, this 
policy might increase employment for monitors while 
simultaneously reducing employment for other types 
of pet food workers.

THE ROLE OF DECISION MAKERS

RIAs are conducted to inform decisions made by those 
who are elected or appointed to make decisions. The 
final decision will involve considering many different 
factors, including economic efficiency, legal constraints, 
public opinion, politics, and the distribution of wealth 
and income.

Decision makers might want to adhere to a decision 
rule that says analysts should evaluate benefits and 
costs to those below a particular threshold (e.g., the 
poverty line) distinctly from the benefits and costs to 
society more generally. Such a rule might state that 
only those policies that make both groups better off 
may be adopted.19 A similar rule might stop regulations 
from being adopted that exacerbate income or wealth 
inequality.20 These judgments should be made by deci-
sion makers who are accountable to the public and to 
elected representatives of the people, not by analysts. In 
order to avoid appearing politicized or biased, analysts 
must provide descriptive information and refrain from 
incorporating opinions about fair distribution of wealth 
into their analysis. Those decisions belong entirely to 
parties more accountable to the public.

CONCLUSION 

Recent research suggests agencies rarely conduct gen-
eral distributional analysis, and when they do, it is often 
incomplete.21 Agencies fail to conduct proper analyses 
despite executive orders and laws that repeatedly draw 
attention to the importance of the distributional effects 
of regulations. When preparing RIAs, agency analysts 
should keep distributional issues separate from issues of 
economic efficiency, so as not to confuse decision mak-
ers about these different decision inputs. Furthermore, 
analysts should not forget that equity is already a foun-
dational principle of BCA. It is their job to present infor-
mation about distributional effects of policies, while 
leaving value judgments about what is a fair distribu-
tion of wealth to others who are more accountable to 
the American people.
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