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OR MORE THAN three decades, presidents
have instructed executive branch agencies
to use the results of Regulatory Impact
Analysis (RIAs) when deciding whether
and how to regulate. Scores from the
Mercatus Center’s Regulatory Report Card—an in-
depth evaluation of the quality and use of regulatory
analysis conducted by executive branch agencies—
show that agencies often fail to explain how RIAs
affected their decisions. For this reason, regulatory
reform should require agencies to conduct analysis
before making decisions and explain how the analysis
affected the decisions.

HOW MUST AGENCIES USE RIAS?

EXECUTIVE ORDER 12866 contains several provisions
explaining how agencies are to use the results of regu-
latory analysis:!

e An agency shall adopt a regulation “only upon a
reasoned determination that the benefits of the
intended regulation justify its costs.” (Sec. 1(b)(6))

e “Agencies should select those approaches that
maximize net benefits ... unless a statute requires
another regulatory approach.” (Sec. 1(a)) (“Net
benefit” is the difference between benefits
and costs.)

e Agencies shall design regulations “in the most
cost-effective manner to achieve the regulatory
objective.” (Sec. 1(b)(5))

e “Each agency shall tailor its regulations to impose
the least burden on society, including individuals,
businesses of differing sizes, and other entities ...”

(Sec. 1(b)(11))
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e For economically significant regulations, agencies
shall assess the benefits and costs of alternatives
and explain why the proposed regulation is pref-
erable to the alternatives. (Sec. 6(a)(3)(C)(iii))

e The executive order recognizes that some ben-
efits and costs may be qualitative rather than
quantified or monetized. It also allows agencies to
consider values other than benefits or costs, such
as distributive impacts and equity. (Sec. 1(a)) 2

HOW DO AGENCIES USE RIAS?

THE MERCATUS CENTER’S Regulatory Report Card
evaluates the extent to which agencies use RIAs in their
regulatory decisions.? RIAs are a useful tool for regula-
tory decision making because they allow greater trans-
parency into the thinking and processes that lead to an
agency decision. RIAs create greater accountability for
regulators’ decisions and ultimately for the outcomes a
rule generates. Additionally, RTAs make it more likely
that regulators will use society’s scarce resources in an
efficient manner. For these reasons, one Report Card cri-
terion asks whether the agency claimed or appeared to
use any part of the analysis to guide decisions. Another
asks whether the agency selected the alternative that
maximized net benefits or, if it chose another alterna-
tive, whether it explained its reasons for its choice.

o 1 2 3 4 5

Both of these criteria identify how well the agency
followed the process laid out in the executive order.
However, a high score does not mean that the evalua-
tors agreed with the agency’s decisions, and a low score
does not mean that they disagreed with the decisions.
Thus, the Report Card is an evaluation of the degree
to which an agency adhered to the requirements laid
out in executive orders and OMB guidelines and not a
judgment on the efficacy or reasonableness of the regu-
lation itself.

The chart above shows the frequency of each score for
108 prescriptive regulations in 2008-12. Regulations
receive a score ranging from O (no useful content) to 5
(comprehensive analysis with potential best practices).
The results are not encouraging:

e The RIA appeared to affect at least one major
decision for only 21 percent of the regulations
(score = 4 or 5). There is no evidence that the RIA
was used at all for 60 percent of the regulations
(score =2 or lower).

e For 33 percent of regulations, the agency con-
sidered the net benefits of all alternatives that
the analysis considered, then chose the alterna-
tive that maximized net benefits or explained
the reason it chose another alternative (score =
4 or 5). The agency neither chose the alternative
that maximized net benefits nor explained why it
chose another option for 50 percent of the regula-
tions (score = 2 or lower).
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BEST AND WORST PRACTICES
Best Practice: Any Use of Analysis

IN 2011, THE Department of Justice (DOJ) proposed
a regulation intended to reduce incidence of rape in
America’s prisons. The regulation emerged as a result
of the Prison Rape Elimination Act of 2003. The leg-
islation established a commission to study the effects
of prison rape and to recommend improvements to
prevent it. The law also mandated that the DOJ avoid
national standards “that would impose substantial addi-
tional costs compared to the costs presently expended
by Federal, State, and local prison authorities.”* The
department commissioned an independent contractor
to perform a cost analysis of the commission’s recom-
mended standards.

In the RIA for the rule,> DOJ did not estimate how much
its proposed standards would reduce prison rape. How-
ever, the department performed a breakeven analysis
that began by estimating the value to society of reducing
the prevalence of prison rape and sexual abuse by 1 per-
cent. The department did this by estimating the mon-
etary benefit of avoiding prison rape, a number deter-
mined by consulting relevant literature on the costs of
prison rape. Costs of the proposed regulation were then
compared to theoretical reductions in order to deter-
mine what level of reduction would justify the costs.

As a result of the breakeven analysis, DOJ estimated
the standards would only have to yield a small percent
reduction from the baseline level of prison rape in any
given year, without even considering benefits that were
unquantifiable, in order to justify the regulation. DOJ
found its proposal to be more cost-effective than the
commission’s recommendations, for which the agency
also did a cost-effectiveness analysis. While analysis
of net benefits was absent in the RIA, the agency still
made good use of the information it had available and
clearly referenced the economic analysis as a reason for
modifying some of the commission’s recommendations
to carry out the law’s directives.

Best Practice: Maximizing Net Benefits

ALso0 1N 2011, the Department of Transportation issued
a regulation mandating use of electronic on-board
recorders on commercial motor vehicles. In the RTA
for the rule,® DOT explicitly stated that it chose the
alternative that maximized net benefits. DOT analyzed

three alternatives against multiple baselines and chose
the alternative that produced the highest net benefits
against each of the baselines. The first baseline reflected
the level of noncompliance under current regulations,
while the alternative baselines reflected proposals
considered under another rule DOT was considering
simultaneously.

Unfortunately, the range of alternatives considered
was not very broad, since the alternatives differed only
with respect to who is subject to the regulation. Each
option required the use of electronic on-board record-
ers on certain commercial motor vehicles. The options
only varied in terms of which vehicles would be subject
to the regulation. Thus, it is not clear if the regulation
maximized net benefits compared to all possible alter-
natives, but DOT clearly indicated how the net benefit
calculations affected the choice among the alternatives
that were considered.

Best Practice: Explaining Factors Other
Than Net Benefits

IN 2012, THE Department of Agriculture (USDA) pro-
posed a regulation to modernize its system of poultry
slaughter inspection. The rulemaking came as a result
of President Obama’s Executive Order 13563 requir-
ing executive branch agencies to review existing rules.
The goal was to have agencies assess “rules that may be
outmoded, ineffective, insufficient, or excessively bur-
densome, and to modify, streamline, expand, or repeal
them in accordance with what has been learned.”” In
response to this executive order, USDA reviewed its
poultry slaughter inspection system to see if it could
identify ways to increase efficiency and improve safety.

Shortly thereafter, USDA completed a qualitative
risk assessment measuring how different inspection
procedures affect the prevalence of human illnesses
associated with tainted poultry.® USDA determined
that its resources could be better utilized if it allowed
establishments to sort out more potentially tainted birds
prior to inspections, allowing USDA to concentrate
more of its own resources on verifying compliance and
sanitation standards.

Using information garnered from the risk assessment,
USDA conducted a benefit-cost analysis for several
alternative ways of modernizing its poultry inspection
system.’ One of the striking aspects of this RIA, as dem-
onstrated in Table 1 below, is the small difference in the
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TABLE 1: COMPARISONS OF THE CONSIDERED ALTERNATIVES TO THE PROPOSED POULTRY SLAUGHTER RULE

Considered alternatives Benefits

Costs Net benefits

No change in the existing inspec-
tion systems for poultry. FSIS
does not need significantly more
resources.

1. Take no action

Establishments would be
restricted to the current regu-
lated eviscerating line speeds
that in most cases operate below
the capability of their currently
installed eviscerating equipment.

Zero net benefits

2. Intensify the present inspection
systems by allocating additional FSIS
resources to eliminate FSIS inspec-
tion personnel (IPP) vacancies

Annual benefits of about $258.9
million from reducing dressing costs

$32.76 million per year for FSIS
to add extra inspectors. FSIS
resources are limited for
expansion of its workforce and
these costs may be prohibitive.

Annual net benefits of $225.0
million

About $259.2 million from
reducing dressing costs added

to public health benefits and
reduced FSIS costs for total
benefits of $378.0 million annually

3. Require the mandatory use of
dressing performance standards and
the new poultry inspection system
for all establishments that slaughter
young chickens and turkeys

Annualized costs of $20.4 million,
of which about $0.06 million
annually borne by very small
establishments under this
alternative

Net benefits equal to $357.6
million

4. Proposed Rule

Require a new inspection system
for young chickens and turkeys;
revise the traditional inspection
system for all poultry other than
ratites; require three locations

for sampling to monitor process
control for enteric pathogens; and
other actions.

Public health benefits from
reduced illnesses, reduced
dressing costs, and FSIS savings
add to total benefits of $377.7
million annually. Additional
unquantified public health
benefits from the mandatory com-
ponent of the proposed rule.

Selected Alternative

Annual net benefits equal $357.4
million, from $377.7 million in ben-
efits less the costs to industry of
$20.3 million.

Annualized costs equal $20.3 mil-
lion. See Tables 14a and 14b below
for explanation of these costs.

$377.7 million in benefits. No
additional unquantified benefits,
as detailed in section titled "other
public health benefits resulting
from the mandatory component of
the proposed rule."

5. Voluntary component only

Annualized costs of $18.5 million | $359.2 million annually

net benefits between the alternatives. One alternative
(alternative 3) with slightly greater net benefits than the
alternative that was ultimately chosen in the proposed
rule was rejected due to the disproportionate impact
it would have on small businesses relative to larger
firms. USDA determined the alternative embraced by
the proposed rule would not affect small business in a
disproportionate way. Another alternative (alternative
5) was dismissed even though it had higher net benefits
than the proposed rule because USDA determined the
alternative selected in the proposed rule had additional,
unquantified benefits.

Worst Practice: The Black Hole

ALL TOO OFTEN, the worst practice is a complete
absence of content. For a majority of the regulations,
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agencies made no claim to use the analysis, and there
is no evidence in the NPRM that the agency took the
analysis into account. Numerous regulations also sim-
ply lacked information on the net benefits of multiple
alternatives—or any information on net benefits at all.

CONCLUSIONS

BASED ON THE content in NPRMs and RIAs, agencies
appear to routinely ignore Executive Order 12866’s
mandate that they use the results of RIAs to inform
their decisions. In many cases, the analysis is not com-
plete enough to inform decisions, or agencies failed to
even claim to have used it.

At a minimum, this is a significant transparency prob-
lem. Perhaps regulatory analysis does inform agency




decisions during the course of internal deliberations.
If so, the public record often fails to document this
influence.

Alternatively, NPRMs and RIAs may fail to document
the influence of analysis on decisions because agencies
made major decisions before conducting or complet-
ing the analysis. Previous research on regulatory impact
analysis suggests that this occurs frequently.’

In either case, current regulatory institutions fail to
hold agencies sufficiently accountable for explaining
how their analysis informs their decisions. Regula-
tory reform could improve accountability by (1) requir-
ing agencies to conduct and publish preliminary RIAs
before making regulatory decisions, including the deci-
sion on whether to regulate in the first place, and (2)
requiring agencies to document how the RIA informed
their decisions."
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