
MERCATUS
ON POLICY
Food SaFety in the 
21St Century
 

By Richard Williams, 
Robert L. Scharff, and David Bieler I

n a March 2009 address, President Obama declared, 
“There are certain things only a government can do.  
And one of those things is ensuring that the foods we 
eat . . . are safe and don’t cause us harm.”1 Though 
this idea that only the government can control food 

safety risk may have been true at the turn of the 20th cen-
tury, since then three important changes have occurred: 
(1) Food production and distribution have become more 
complex, (2) Many more facilities produce and handle food, 
and (3) Outbreaks and illnesses can more readily be tied to 
the facilities responsible. As food production has evolved, 
government must reconsider its antiquated regulation-
and-inspection strategy if it wants to play an effective role 
in ensuring food safety.

iS FooD GETTinG LESS SAFE?

Recent increases in reported outbreaks of food-related ill-
nesses have spurred Congress to respond to the public’s grow-
ing concern over food safety with new legislation purported to 
strengthen the food safety system.2 Congress’s actions reflect 
the common perception that food is becoming less safe, but in 
reality the recent increases in reported outbreaks stem from 
increased improvements in surveillance of the food supply sys-
tem and increased press coverage of food-related illnesses.

Since 1996, the Centers for Disease Control and Prevention 
(CDC) has used two systems for food surveillance: Food-
Net and PulseNet.3 FoodNet is an active (actively soliciting 
information about identified illnesses as opposed to pas-
sively receiving information) surveillance program that col-
lects and publishes summary reports of laboratory data for 
several food-related pathogens in several states.4 PulseNet is 
a system of national, state, and local public health laborato-
ries that use DNA fingerprinting to identify foodborne out-
breaks associated with significant (relatively larger number of 
cases) pathogens quickly.5 Together, these two systems have 
increased our ability to identify more individual cases and 
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more outbreaks of foodborne illness, particularly outbreaks 
with fewer cases.  As we discover more small outbreaks, we 
naturally find more total outbreaks (see figure 1). However, 
we do not know if the number of cases of foodborne disease 
is increasing or decreasing.

Further, the media appears to pay more attention to food-re-
lated problems than it did in the past. Figure 2 shows a marked 
increase in mentions of “food safety” by media outlets begin-
ning in the mid-1990s, revealing the swell in media attention.

GoVERnMEnT’S RoLE in FooD SAFETY

Even though it is not the crisis the media makes it out to be, 
food safety remains a significant problem. A key question for 
policy makers is whether legislation that leads to more regula-
tions and inspections will result in significant improvements 
in food safety. We believe it will not.

For example, FoodNet data reveals that only one major patho-
gen, Vibrio, has shown an increase in incidence of illness over 
the last nine years.6 Yet Vibrio was a key target of a compre-
hensive Food and Drug Administration (FDA) program of reg-
ulation and annual inspections for seafood beginning in the 
mid 1990s.7 By focusing on seafood safety controls, the FDA 
predicted it could reduce illnesses from pathogens associ-
ated with fish and shellfish, particularly Vibrio in shellfish. 
This clearly has not been the case. Poorly designed regulation 
failed to acknowledge that there are no effective pathogen con-
trol steps (other than icing after harvesting) for raw shellfish 
taken directly from the ocean and shipped to restaurants for 
raw consumption. This case also demonstrates the weakness 
of a politically motivated regulatory system, as evidenced by 
the motive of the large seafood manufacturers who sought the 
rule, in part, to impose costs on their smaller rivals. Overall, it 
has had a negligible impact on public health.

Figure 1: FoodBorne illneSS outBreakS over time

Source: Centers for Disease Control and Prevention, “Outbreak Surveillance Data,” 2009, http://www.cdc.gov/outbreaknet/surveillance_data.html.
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Figure 2: numBer oF artiCleS in google newS arChive related to “Food SaFety”

Source: Google News, news.google.com.

2   MERCATUS on PoLiCY no. 71                    FEBRUARY 2010



Since the passage of the Pure Food and Drug Act of 1906, the 
federal government has relied on regulation and inspection for 
controlling food risk. Originally, private incentives to control 
risk facing food producers and retailers were insufficient.8 Fed-
eral government oversight of food safety was most effective 
at the outset for two reasons. One, it was nearly impossible to 
trace the source of foodborne disease back to any individual 
company. Two, the small number of food processing plants 
made comprehensive inspections possible, which, in turn, 
allowed government inspections to act as more of a deterrent. 
Perhaps the last major problem that was actually solved by food 
safety regulation was that of botulism in canned food—more 
than three decades ago.9 Since then, the world has changed.

First, the FDA now has oversight of more than 3 million food 
facilities including farms, trucks, trains, airplanes, processing 
plants, packers, repackers, labelers, restaurants, nursing homes, 
prisons, schools, universities, military bases, cruise ships, ware-
houses, and mailed foods.10 Congress has also charged it with 
inspecting 2 million farms, over 900,000 restaurants, 114,000 
grocery retail outlets, and 189,000 other food facilities.11 Cur-
rently, the FDA inspects domestic food manufacturing plants 
about once every 10 years.

Currently proposed legislation seeks to increase the number of 
FDA inspections and improve coverage of these outlets. While 
state and local authorities inspect some of these facilities, any 
reasonable addition to the FDA’s inspection resources is not 
likely to make much difference. Even if, as some of the legisla-
tion intends, some government entity inspects high-risk plants 
once every 18 months, many of these plants will not be signifi-
cantly deterred because the expected cost of being caught will 
still be less than the cost of compliance. This is exacerbated by 
highly visible cases such as the Peanut Corporation of America 
(PCA) scandal, in which government inspections had reported 
filthy conditions but took no meaningful action. On the other 
hand, it is likely that private inspections between buyers and 
suppliers in the food industry occur much more frequently than 
government inspections.12 In fact, Nestlé dropped PCA  as a 
supplier (a much greater penalty than any fine the government 
could levy) when those same conditions were found by its pri-
vate inspectors.13 Before government throws taxpayer money 
towards a possibly ineffective inspection program, it is impera-
tive that the efficacy of such an approach be examined.

Second, the scope of food processing, packaging, and distribu-
tion methods has grown substantially.  The FDA is responsible 
for, for example, oyster harvesting boats in the Gulf of Mexico, 
vegetable canning plants in Chicago, Mississippi fishing boats, 
egg farmers in Minnesota, delis in California, and apple press-
ers in Virginia. It unlikely that one agency could ever have suf-
ficient technical understanding of all types of foods to regulate 
the wide variety of risks effectively. Increased FDA inspections 
are likely to miss critical problems in some cases while imposing 
harsh fines in other cases where the identified violation does 

not pose a risk. Alternatively, private inspectors are trained to 
find problems specific to the industry they work in and, as a 
result, are likely to be more effective at finding problems.

BETTER APPRoAChES

Instead of focusing on regulation and inspection, food 
safety agencies should invest more resources in discovering 
solutions to systemic food safety problems. Effective solutions 
lie in strengthening existing market relationships by provid-
ing information that facilitates outbreak tracebacks, identifies 
root causes of foodborne illness, and presents solutions to these 
problems to market participants. In some cases, government 
could fund research for pilot programs designed to evaluate 
the effectiveness and affordability of in-plant solutions. When 
effective solutions are found, instead of enshrining them in reg-
ulations, the government can publish them on the Web. Firms 
can then determine for themselves whether the solutions will 
work for their particular product or process and will incorpo-
rate these practices into the millions of existing detailed con-
tracts between buyers, suppliers, and insurance companies. 
As one observer noted, “contractual agreements and vertical 
integration, or mergers, among producers and processors are 
becoming increasingly common in the food market.”14 Even 
without explicit government guidance, firms are likely to adopt 
solutions that are both effective and cost efficient. 

To help ensure that adoption incentives for solutions are suf-
ficient, food safety agencies should expand FoodNet beyond 
the 10 states where it currently has active surveillance sites 
(“catchment areas”).15 Expansion to more states would provide 
better information on causes of food safety problems. More 
investment in PulseNet would improve traceback and could 
lead to greater industry accountability.16 Both programs have 
tightened industry accountability for food safety problems by 
making it increasingly easy to tie food-related outbreaks to 
individual firms, resulting in more lawsuits, larger recalls, and, 
higher reputation costs for firms that cause problems.17 These 
kinds of investments are likely to be much more cost effective 
than more government inspections of plants since the over-
whelming majority of plants do not produce outbreaks.

Finally, new technologies can help make food safer, and Con-
gress and federal agencies should ensure that both laws and 
regulations facilitate their introduction using a risk/benefit 
framework.18 Publicizing the results of such a framework can 
also help with consumer acceptance of new technology.  For 
example, a well-publicized risk/benefit framework may have 
helped with consumer acceptance of irradiation whose ben-
efits were likely never well understood by the public at the 
same time they were bombarded with over-hyped risks.  A 
better system might help acceptance of new technologies, like 
nanotechnology. Nanotechnology is just one of many promis-
ing new technologies that may help detect or prevent expo-
sure to foodborne pathogens.
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ConCLUSion

The perception that food is becoming less safe is primarily 
driven by increased media coverage, perhaps resulting from 
improved detection of smaller outbreaks. Current legislative 
moves to increase federal regulation and inspection are out-
dated and unlikely to work. Since the original food safety leg-
islation codified this approach over 100 years ago, the food 
industry has grown in size and complexity, making it impos-
sible for centralized use of these tools to solve problems. A 
better approach for government is to facilitate the detection 
of root causes of food safety events and to trace back problems 
to their sources in the food production and distribution chain. 
This approach takes advantage of the complex web of private 
contracts that hold manufacturers and retailers accountable 
for shoddy practices. By investing in information rather than 
regulation, the government will increase accountability, foster 
solutions, and improve the safety of our food supply.
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At the turn of the 20th century particularly, it was impossible to trace most 8. 
food-borne disease back to the source of the problem.  

Botulism is an illness caused by a toxin emitted by the pathogen 9. Clostrid-
ium botulinum, one of the most virulent pathogens in existence. Although 
the private sector might have been able to solve the botulism problem, 
in 1973, the federal government virtually eliminated botulism in canned 
food by requiring time and temperature controls. See Code of Federal 
Regulations Title 21 § 113 Thermally-Processed Low-Acid Foods Pack-
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