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CERTIFICATE-OF-NEED (CON) LAWS REQUIRE
healthcare providers wishing to open or expand
a healthcare facility to first prove to a regulatory
body that their community needs the planned
services. The first healthcare CON program was
enacted in New York in 1964, but it was a federal
law, the National Health Planning and Resources
Development Act of 1974,! that encouraged CON’s
adoption nationwide. The law withheld federal
funds from states that did not implement CON
programs. By the early 1980s every state except
Louisiana had some version of a CON program.
Among other goals, policymakers hoped CON laws
would restrain healthcare costs, increase health-
care quality, and improve access to care for poor and
underserved communities.?

Illinois’s CON program came into force in 19743
and now limits 13 services (see table 1),* making it
the 27th most restrictive CON program in the coun-
try.> According to the Illinois Health Facilities and
Services Review Board, Illinois’s CON program is
intended to assure “the availability of quality facil-
ities, related services, and equipment to the pub-
lic, while simultaneously addressing the issues
of community need, accessibility, and financing.”
Furthermore, it aims to encourage “health care pro-
viders to engage in cost containment, better manage-
ment and improved planning.”

Twelve years after Illinois enacted its CON pro-
gram, as evidence mounted that such programs
were failing to achieve their stated goals, Congress
repealed the act that encouraged states to adopt
CON laws.” In the years since, 15 states have elimi-
nated their CON programs.® In this brief, we exam-
ine the effects of Illinois’s CON program in light of
40 years of academic research, looking in particular
at how CON laws affect hospital quality, healthcare
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Table 1. Services Regulated by CON in lllinois

Acute hospital beds

Ambulatory surgical centers (ASCs)

Cardiac catheterization

Intermediate care facilities for individuals with intellectual
disability (ICF/IDs)

Long-term acute care (LTAC)

Neonatal intensive care

Nursing home beds/long-term care beds

Obstetrics services

Open-heart surgery

Organ transplants

Rehabilitation

Renal failure/dialysis

Subacute services

Source: Christopher Koopman and Anne Philpot, “The State of Certificate-
of-Need Laws in 2016—Regulated Services by State, 2016,” Mercatus Center
at George Mason University, September 27, 2016.

spending, and access to care for communities in need.
The evidence is overwhelming that CON laws have
failed to achieve their intended goals and, in some
cases, have backfired.

CON LAWS DO NOT INCREASE THE QUALITY OF
MEDICAL SERVICES

By limiting the number of healthcare providers avail-
able to perform certain procedures, CON laws likely
channel more patients through a smaller number of
providers. Proponents of CON argue that this allows
practitioners to specialize and improve service qual-
ity.” But this hypothesis must be weighed against
well-established economic theory that predicts that
competition yields better-quality products and ser-
vice provision, while restrictions on entry protect
incumbent firms, allowing them to neglect consum-
ers’ well-being.1°

Using an empirical method that attempts to
isolate the causal effect of CON on various hospital
quality indicators, Thomas Stratmann and David
Wille test whether hospitals in CON states are of

higher quality than hospitals in states that do not
protect providers with CON laws. Their analysis con-
trols for both observed and unobserved factors that
might confound the estimate. Their findings suggest
that CON laws do not increase quality. Moreover,
CON laws may actually have an adverse effect on
hospital quality, measured by indicators including
readmission rates, mortality rates, and patient expe-
rience surveys.!

Based on regression estimates comparing hos-
pital quality indicators in CON and non-CON states,
Stratmann and Wille estimate that Illinois would
have lower mortality rates for pneumonia, heart
attack, and heart failure, as well as fewer deaths
among patients with serious complications follow-
ing surgery, if the state repealed its CON program
(see table 2).12

Importantly, the extent to which a state regulates
healthcare with CON matters. Stratmann and Wille
found that in states such as Illinois that have four or
more CON laws, hospitals have lower quality across
more indicators. Based on the results of this regres-
sion, they estimate that Illinois would have lower
rates of heart failure readmission and heart attack
readmission, as well as a higher share of patients giv-
ing their hospitals the highest overall quality rating,
if the state did not have a CON program (see table 3).2

Table 2. Estimated Percentage Difference in

Hospital Quality Indicators without CON in Illinois,
Based on Regression Analysis of the Full Sample

ESTIMATED
PERCENTAGE
HOSPITAL QUALITY INDICATOR DIFFERENCE
WITHOUT CON
Deaths among patients with serious 57
complications after surgery '
Pneumonia mortality rate =55
Heart failure mortality rate -2.9
Heart attack mortality rate -2.5

Source: Thomas Stratmann and David Wille, “Certificate-of-Need Laws and
Hospital Quality” (Mercatus Working Paper, Mercatus Center at George
Mason University, Arlington, VA, 2016).
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The evidence is overwhelming that CON laws have failed to achieve their intended

goals and, in some cases, have backfired.

Table 3. Estimated Percentage Difference in
Hospital Quality Indicators without CON in Illinois,

Based on Regression Analysis of States with Four
or More CON Laws

ESTIMATED
PERCENTAGE

HOSPITAL QUALITY INDICATOR DIFFERENCE
WITHOUT
CON

Deaths among patients with serious 6.3

complications after surgery '

Pneumonia mortality rate -4]

Heart failure mortality rate -3.2

Heart attack mortality rate -2.2

Percentage of patients giving their hospital a

i : 4.6

high” overall rating
Heart failure readmission rate =,
Heart attack readmission rate -1.9

Source: Stratmann and Wille, “Certificate-of-Need Laws and Hospital
Quality.”

CON LAWS DO NOT REDUCE HEALTHCARE
SPENDING

CON programs restrict the supply of the healthcare
services they regulate. Economic theory predicts
that such a supply restriction will increase per-unit
costs while reducing the quantity of services pro-
vided. This reduction in the quantity of services
provided could mean CON regulations might reduce
overall spending, even while they raise the costs of
particular procedures.

Yet 40 years of research demonstrates CON is
associated with both higher per-unit cost and higher
total healthcare spending. Matthew D. Mitchell
recently conducted a survey of the academic litera-
ture on CON and spending, looking at both factors.
As economic theory predicts, the empirical research

consistently finds that CON laws fail to reduce per-
unit costs and, if anything, seem to be associated
with higher costs. The weight of evidence also sug-
gests that CON laws are associated with higher over-
all spending: Seven studies find CON regulations are
associated with higher spending, two find no statisti-
cally significant relationship, and only one finds CON
to be associated with less spending.'* Importantly,
the connection between CON and lower spending in
this last study is not direct. The author found that
CON was associated with fewer hospital beds and
that fewer beds were associated with slightly slower
growth in spending. When he tested for a direct rela-
tionship between CON and spending, however, he
found none."

The evidence, therefore, is entirely consistent
with economic theory. CON does not achieve its goal
of cost containment and likely leads to higher per-unit
costs as well as more overall spending.

CON LAWS DO NOT INCREASE ACCESS TO
HEALTHCARE IN COMMUNITIES OF NEED

Somewhat paradoxically, CON proponents claim
that by restricting the supply of healthcare services,
they can increase the supply of services provided to
certain communities. First, CON proponents claim
entry restriction is necessary to ensure access to care
for consumers in rural areas. Second, proponents
claim that when competition is limited, incumbent
providers can earn excess profits that may then be
diverted to subsidize indigent care.

In order to ensure healthcare options in rural
areas, some states control the entry and expansion
of ambulatory surgical centers (ASC), which com-
pete with hospitals by providing outpatient surgeries
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and procedures. Absent CON, proponents claim, ASCs
would only treat the most profitable conditions, leav-
ing patients with more complicated and expensive
conditions for hospitals. CON proponents call this
“cream skimming.” Theoretically, this could reduce
access to services in rural areas if hospitals are forced
to close because they are left to treat only the most
complicated and expensive patients.!® Contrary to
this claim, however, CON laws are actually associated
with fewer healthcare options, including hospitals
and ambulatory surgical centers, in both rural and
nonrural areas.”

Stratmann and Christopher Koopman examine the
relationship between CON regulation and the number
of healthcare facilities across 50 states spanning 27
years. They find that CON regulation is associated with
about 30 percent fewer hospitals per capita. Moreover,
they find that an ASC-specific CON requirement such
as Illinois’s is associated with about 14 percent fewer
ASCs per capita. Figures 1 and 2 show what this could
mean for Illinoisans. In 2011, Illinois had 208 hospitals
and 120 ambulatory surgical centers.’® These charts
show that, without CON, Illinoisans would likely ben-
efit from more hospitals (295 instead of 208) and more
ASCs (140 instead of 120).

CON programs are also associated with fewer
hospitals and fewer ASCs in rural communities,
which are defined as those communities with
fewer than 10,000 people in their urban centers.
Specifically, a CON program is associated with about
30 percent fewer rural hospitals per 100,000 rural
residents, and an ASC-specific CON requirement is
associated with about 13 percent fewer rural ASCs
per 100,000 rural residents. In 2011, Illinois had 56
rural hospitals and 2 rural ASCs in communities with
fewer than 10,000 people. Figures 3 and 4 suggest
that, while intended to protect access to care in rural
communities, CON seems to be associated with less
rural access to care in Illinois. These charts show
that Illinoisans in rural areas are estimated to ben-
efit from more rural hospitals (80 instead of 56) and
more rural ASCs (2.3 instead of 2) without CON.2°

Additionally, Stratmann and Jacob Russ find that,
contrary to the claims of CON proponents, CON laws
are not associated with increased charity care. There
is no evidence that incumbent providers use the extra
profits afforded by CON protections to subsidize med-
ical services for indigent patients. Controlling for
other factors, they find that CON regulations have
no effect on the level of uncompensated care across
CON and non-CON states.!

CONCLUSION

Contrary to the claims of CON proponents, CON pro-
grams are not associated with beneficial outcomes
for healthcare consumers or payers. Instead, CON
programs limit the supply of health care and insulate
existing healthcare providers from new competition.
These regulatory privileges protect incumbent pro-
viders at the expense of both patients and would-be
providers, undermining consumer welfare and mis-
allocating resources.?? For Illinois and 34 other states,
along with the District of Columbia, this means
fewer providers offering lower-quality healthcare
options at higher prices relative to states without
CON programs. The better prescription for the Land
of Lincoln is competition, not cartelization.
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Figure 1. Estimated Effect of CON on Hospitals in lllinois
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Source: Authors’ calculations based on findings in Thomas Stratmann and Christopher Koopman, “Entry Regulation and Rural Health Care: Certificate-of-Need
Laws, Ambulatory Surgical Centers, and Community Hospitals” (Mercatus Working Paper, Mercatus Center at George Mason University, Arlington, VA, 2016).

Figure 2. Estimated Effect of CON on Ambulatory Surgical Centers in lllinois

150

140 ASCs

120 ASCs

100

50

number of ambulatory surgical centers

with CON estimated number without CON

Source: Authors’ calculations based on findings in Stratmann and Koopman, “Entry Regulation and Rural Health Care.”
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Figure 3. Estimated Effect of CON on Rural Hospitals in lllinois
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Source: Authors’ calculations based on findings in Stratmann and Koopman, “Entry Regulation and Rural Health Care.”
Figure 4. Estimated Effect of CON on Rural Ambulatory Surgical Centers in lllinois
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Source: Authors’ calculations based on findings in Stratmann and Koopman, “Entry Regulation and Rural Health Care.”
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