
MERCATUS 
ON POLICY
Certificate-of-Need Laws:
Are They Achieving  
Their Goals?
 
Matthew D. Mitchell

published April 2017, updated August 2017

 

3434 Washington Blvd., 4th Floor 
Arlington, Virginia 22201
www.mercatus.org

MORE THAN FOUR DECADES AGO, CONGRESS 
passed and President Ford signed the National 
Health Planning and Resources Development Act 
of 1974.1 The act withheld federal funds from states 
that failed to adopt certificate-of-need (CON) laws 
regulating healthcare facilities. CON laws require 
healthcare providers wishing to open or expand 
a healthcare facility to first prove to a regulatory 
body that the community needs the planned ser-
vices. New York had enacted the first CON program 
in 1964, a full decade before the federal govern-
ment began encouraging other states to follow suit, 
and by the early 1980s every state except Louisiana 
had implemented some version of a CON program.2 
Policymakers hoped these programs would restrain 
healthcare costs, increase healthcare quality, and 
improve access to care for poor and underserved 
communities.

In 1986—as evidence mounted that CON laws 
were failing to achieve their stated goals—Congress 
repealed the federal act, eliminating federal incen-
tives for states to maintain their CON programs.3 
Since then, 15 states have done away with their CON 
regulations.4 A majority of states still maintain CON 
programs, however, and vestiges of the National 
Health Planning and Resources Development Act 
can be seen in the justifications that state legislatures 
offer in support of these regulations. Policymakers 
claim CON regulation is intended to5

1) ensure an adequate supply of healthcare 
resources,

2) ensure access to health care for rural com-
munities,

3) promote high-quality health care,
4) ensure charity care for those unable to pay 

or for otherwise underserved communities,

https://www.mercatus.org/
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5) encourage appropriate levels of hospital sub-
stitutes and healthcare alternatives, and

6) restrain the cost of healthcare services.

Research, however, shows that CON laws fail to 
achieve these laudable goals. In fact, by limiting sup-
ply and undermining competition, CON laws may 
undercut each of these aims.

1. DO CON PROGRAMS ENSURE AN ADEQUATE 
SUPPLY OF HEALTHCARE RESOURCES?

CON programs limit the introduction and expansion 
of a wide variety of medical services and equipment, 
such as rehabilitation centers, nursing home beds, 
and medical imaging technologies.6 The process for 
obtaining a CON can take years and tens or even hun-
dreds of thousands of dollars.7 By definition, CON 
programs restrict supply, making them unlikely to 
ensure an adequate supply of healthcare resources.8 
Research on the supply of dialysis clinics9 and hos-
pice care facilities10 finds that CON programs do, 
indeed, restrict the supply of both.

George Mason University Professor and 
Mercatus-affiliated scholar Thomas Stratmann led 
the most recent comprehensive study of the effect 
of CON programs on the supply of medical equip-
ment.11 Stratmann and his coauthor, Jacob Russ, 
report that there are on average 362 hospital beds 
per 100,000 people in the United States. Controlling 
for other factors, however, they find that states with 
CON programs have about 99 fewer hospital beds 
per 100,000 people than states without these regu-
lations. Moreover, they find that CON programs that 
specifically regulate acute hospital beds are asso-
ciated with an average of about 131 fewer hospital 
beds per 100,000 people relative to non-CON states.12 

Furthermore, they find that CON regulations reduce 
the number of hospitals with MRI machines by one 
to two hospitals per 500,000 people and that states 
that regulate MRI machines have, on average, 2.5 
fewer hospitals providing MRI services than non-
CON states.13 Taking Michigan as an example, this 

means the state may have between 20 and 40 fewer 
hospitals offering MRI services than it would if it had 
no CON program.14

In separate research, Stratmann and his coauthor 
Matthew C. Baker find that patients in states with 
CON programs are more likely to travel out of their 
county to obtain healthcare services. (Others find sim-
ilar results.)15 They also assess the effect of CON reg-
ulations on nonhospital providers such as ambulatory 
surgical centers (ASCs), finding that—controlling for 
other factors—there is less market entry and lower 
market penetration of nonhospital providers in CON 
states than in non-CON states.16 They also find that 
hospitals that opened before the implementation of 
CON laws face less competition in CON states than 
in non-CON states.17 This may explain why hospitals 
tend to support CON regulation.18

2. DO CON PROGRAMS ENSURE ACCESS TO 
HEALTH CARE FOR RURAL COMMUNITIES?

Rural access to health care was a priority of 
the National Health Planning and Resources 
Development Act, and many states continue to jus-
tify their CON programs by claiming the regulations 
ensure care will be provided to residents in geo-
graphically underserved, economically depressed, 
or rural communities.19 Theory, however, suggests 
that a supply restriction will decrease, not increase, 
access to care. And, as I have noted, researchers 
have found that CON regulation is associated with 
longer travel distance to care.20 In recent research, 
Stratmann and his colleague Christopher Koopman 
explicitly address the question of rural access to hos-
pitals and hospital substitutes such as ambulatory 
surgical centers.21

Examining over 25 years’ worth of data and con-
trolling for other factors that might influence the 
number of hospitals, they find that states with CON 
programs not only have 30 percent fewer total hos-
pitals per 100,000 residents, but also have 30 percent 
fewer rural hospitals per 100,000 residents compared 
with non-CON states. Moreover, their research finds 
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that states with ASC-specific CON restrictions had 
on average 13 percent fewer rural ASCs per 100,000 
residents compared with non-CON states.22

Their findings are consistent with previous 
research that found that CON programs correlate 
with less rural access to hospice care.23 In short, 
there is no evidence to indicate that CON programs 
increase access to care, and they may actually be lim-
iting access for rural residents of CON states.

3. DO CON PROGRAMS PROMOTE HIGH-QUALITY 
HEALTH CARE?

Unlike other regulatory regimes, such as occupa-
tional licensure and scope-of-practice rules, CON 
regulations do not specifically aim to improve qual-
ity.24 That is, CON regulators typically do not attempt 
to assess whether providers are qualified to do their 
jobs, focusing instead on whether there is an eco-
nomic “need” for their services. Nevertheless, CON 
advocates sometimes claim that because CON regu-
lations reduce the number of institutions providing 
care, they will cause more procedures to be per-
formed by the institutions that do obtain permission. 
Thus, the argument goes, practitioners in CON states 
will tend to see more patients with the same con-
ditions and therefore might become more special-
ized and proficient.25 This theory must be weighed 
against competing theories that suggest that com-
petition tends to increase quality, especially when 
regulations prevent price competition.26

Much of the literature assessing the effect of CON 
regulation on quality has tended to focus on indi-
vidual conditions and procedures, and researchers 
have had a difficult time disentangling causation from 
correlation. These studies either suggest that CON 

regulation has no effect on quality27 or come to dif-
ferent conclusions about the effect.28

In recent research, Stratmann and his coauthor 
David Wille attempt to overcome the shortcomings 
of these research designs in two ways.29 First, they 
assess the effect of CON regulation using data per-
taining to multiple aspects of the patient experience, 
including readmission rates, mortality rates, and 
patient experience surveys. Second, they attempt 
to isolate the causal effect of CON regulation by com-
paring variation in hospital quality within markets 
that span CON and non-CON states. This allows 
them to control for market-specific differences that 
might otherwise confound estimates. They find that 
“in states where CON laws regulate provider entry 
into healthcare markets, incumbents tend to pro-
vide lower-quality services.”30 In particular, they 
find that deaths from treatable complications follow-
ing surgery and mortality rates from heart failure, 
pneumonia, and heart attacks are all significantly 
higher among hospitals in CON states than in non-
CON states. They also find that in states with four 
or more CON restrictions patients are less likely to 
rate hospitals highly.

4. DO CON PROGRAMS ENSURE CHARITY CARE 
FOR THOSE UNABLE TO PAY OR FOR OTHERWISE 
UNDERSERVED COMMUNITIES?

If CON programs limit the overall supply of health 
care, perhaps they do so by ensuring that supply 
is more equitably distributed. Some have argued 
that CON programs were established with the par-
tial intent of creating a quid pro quo: by restrict-
ing competition, the regulation increases the profit 
of some providers who, in return, might use some 

There is no evidence that states with CON programs provide any more charity care 
or care to underserved communities than states without CON programs. In fact, CON 
regulation seems to increase racial disparities in the provision of certain services.
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of this extra profit to subsidize medical services to 
the poor or underserved.31 In 11 states, CON statutes 
explicitly include requirements for the provision of 
charity care; in others, the quid pro quo is widely 
assumed.32

While this presumed effect is theoretically pos-
sible, there is no evidence that hospitals in states 
with CON programs provide any more charity care 
or care to underserved communities than hospitals 
in states without CON programs. In fact, researchers 
have found that CON regulation seems to increase 
racial disparities in the provision of certain services.33 
Stratmann and Russ examine the level of uncom-
pensated care across CON and non-CON states and, 
controlling for other factors, find that CON regulation 
has had no effect.34

What is more, CON programs are a costly and 
poorly targeted means of ensuring charity care, espe-
cially when there are more direct means to achieve 
the same end.35 For example, 26 states simply reim-
burse providers for at least a portion of any uncom-
pensated care they provide.36

5. DO CON PROGRAMS ENCOURAGE 
APPROPRIATE LEVELS OF HOSPITAL 
SUBSTITUTES AND HEALTHCARE ALTERNATIVES?

CON programs were once intended to promote 
lower-cost hospital substitutes such as ambulatory 
surgical centers. In the National Health Planning 
and Resources Development Act, Congress explic-
itly declared that “there are presently inadequate 
incentives for the use of appropriate alternative 
levels of health care, and for the substitution of 
ambulatory and intermediate care for inpatient 
hospital care.”37

Ironically, many advocates of CON regulation 
now believe that ASCs and other hospital substitutes 
are a threat to the sustainability of hospitals and con-
tend that CON laws are necessary to preserve com-
munity hospitals. Their concern is that ASCs cater 
to wealthier, less-complicated, and better-insured 
patients, “cream-skimming” these more profitable 

patients away from hospitals, diminishing the prof-
itability and long-term sustainability of the affected 
hospitals.38 This thinking may explain why CON laws 
in 26 states and the District of Columbia now explic-
itly restrict the establishment and expansion of ASCs.

Research suggests that these restrictions sig-
nificantly reduce access to alternative means of 
care, contrary to the original intent of CON advo-
cates. Stratmann and Koopman, for example, find 
that states with ASC-specific CON restrictions have 
14 percent fewer total ASCs per 100,000 residents and 
13 percent fewer rural ASCs per 100,000 residents 
than non-CON states.39 Additionally, Stratmann and 
Baker find that CON states have significantly fewer 
nonhospital providers of medical imaging services 
than non-CON states.40

Furthermore, these restrictions on hospital alter-
natives do not seem to lead to any more community 
hospitals, as proponents of the cream-skimming 
argument contend. In fact, Stratmann and Koopman 
find that, controlling for other factors, CON laws 
are associated with 30 percent fewer hospitals per 
100,000 residents and with 30 percent fewer rural 
hospitals per 100,000 residents.41 Thus, these regu-
lations seem to restrict the supply of both hospitals 
and hospital substitutes.

6. DO CON PROGRAMS RESTRAIN THE COST OF 
HEALTHCARE SERVICES?

As they are today, policymakers in 1974 were 
concerned about healthcare price inflation, and 
Congress hoped that CON regulations would 
address the problem.42 Today, many states explicitly 
name cost control as a goal of their CON programs. 
The Virginia Certificate of Public Need Program’s 
website, for example, states that “the program seeks 
to contain health care costs while ensuring financial 
viability and access to health care for all Virginia at 
a reasonable cost.”43

Cost is a per-unit concept. It refers to the amount 
of money needed to produce one unit of a product 
or service. Economic theory predicts that a supply 
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restriction such as CON regulation will increase per-
unit costs by reducing supply. As economists Jon Ford 
and David Kaserman put it, “To the extent that CON 
regulation is effective in reducing net investment in 
the industry, the economic effect is to shift the sup-
ply curve of the affected service back to the left. . . . 
The effect of such supply shifts is to raise . . . [the] 
equilibrium price.”44 The empirical evidence on how 
CON regulation affects cost has been consistent with 
economic theory, showing that CON regulation tends 
to increase the cost of healthcare services.45

By decreasing the supply of health care, how-
ever, CON regulations also reduce the quantity of 
services consumed. So it is possible that CON regu-
lations might reduce overall spending on healthcare 
services even if they increase the cost per unit of each 
service.46 In recent research, I review the literature 
on CON regulations and healthcare spending.47 Seven 
studies find that CON regulation increases health-
care spending,48 two find no statistically significant 
effect,49 and two find that CON regulation increases 
some expenditures while reducing others.50 To date, 
only one study finds that CON regulation is associated 
with less healthcare spending.51 In this case, however, 
the connection is tenuous. The author finds that CON 
regulation is associated with fewer hospital beds, 
and he finds that fewer hospital beds are associated 
with slightly slower growth in aggregate healthcare 
expenditures per capita. Importantly, however, he 
finds that “certificate-of-need programs did not have 
a direct effect on healthcare expenditures.”52

If the goal of CON regulation is to discourage 
excessive spending caused by the third-party payer 
problem and other distortions in the healthcare mar-
ket that divorce consumers from cost considerations, 
then CON regulations are a poorly targeted method of 
achieving this end. As many healthcare experts have 
suggested, the best way to deal with this problem is 
to reform the policies that divorce consumers from 
cost.53 In contrast, CON regulations restrict the abil-
ity of everybody—including customers who pay out of 
pocket—to access healthcare services.

CONCLUSION

CON programs are a remnant of an era in which it 
was thought that central regulatory planning could 
yield better outcomes by restricting the supply of ser-
vices valued by consumers. Despite the fact that the 
federal government no longer encourages states to 
restrict the supply of healthcare services, 35 states 
and the District of Columbia still maintain CON 
programs. The justifications for these programs are 
compelling when they are taken at face value, but a 
review of the literature finds that CON regulations 
fail to achieve their worthy goals. This research is 
summarized in table 1.

For state policymakers eager to modernize their 
healthcare systems, the first step may be as simple as 
opening the door to competition. CON programs are 
effective barriers to entry that give incumbent pro-
viders an advantage over new providers.54 Evidence 
suggests that CON programs reduce the supply of 
healthcare resources, limit rural access to health 
care, diminish the quality of health care provided at 
hospitals, fail to promote charity care, impede the 
supply of hospital substitutes, and raise healthcare 
prices and overall expenditures. Furthermore, CON 
programs have a disproportionate effect on nonhos-
pital providers, which supports the theory that larger, 
more established hospitals are benefitting from these 
restrictions on competition.
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Table 1. Summary of Research Addressing the Goals of Certificate-of-Need (CON) Laws in Health Care

QUESTION ANSWER RESEARCH

1. Do CON programs 
ensure an adequate 
supply of healthcare 
resources?

No. CON regulation explicitly limits the establishment and 
expansion of healthcare facilities and is associated with fewer 
hospitals, ambulatory surgical centers, dialysis clinics, and hospice 
care facilities. It is also associated with fewer hospital beds and 
decreased access to medical imaging technologies. Residents 
of CON states are more likely than residents of non-CON states 
to travel further to obtain medical services and CON laws favor 
incumbent hospitals in the market for services.

Ford and Kaserman (1993); 
Carlson et al. (2010); 
Stratmann and Russ (2014); 
Stratmann and Baker (2017); 
and Stratmann and Koopman 
(2016)

2. Do CON programs 
ensure access to 
health care for rural 
communities?

No. CON programs are associated with fewer hospitals overall, but 
also with fewer rural hospitals, rural hospital substitutes, and rural 
hospice care. Residents of CON states must drive further to obtain 
care than residents of non-CON states.

Cutler, Huckman, and Kolstad 
(2010); Carlson et al. (2010); 
and Stratmann and Koopman 
(2016)

3. Do CON programs 
promote high-quality 
health care?

Mostly likely not. While early research was mixed, more recent 
research suggests that deaths from treatable complications 
following surgery and mortality rates from heart failure, 
pneumonia, and heart attacks are all statistically significantly 
higher among hospitals in CON states than hospitals in non-
CON states. Also, in states with especially comprehensive CON 
programs, patients are less likely to rate hospitals highly.

Stratmann and Wille (2016)

4. Do CON programs 
ensure charity care 
for those unable to 
pay or for otherwise 
underserved 
communities?

No. There is no difference in the provision of charity care 
between states with CON programs and states without them, 
and CON regulation is associated with greater racial disparities in 
access to care.

DeLia et al. (2009) and
Stratmann and Russ (2014)

5. Do CON programs 
encourage appropriate 
levels of hospital 
substitutes and 
healthcare alternatives?

No. CON regulations have a disproportionate effect on nonhospital 
providers of medical imaging services and are associated with 14 
percent fewer total ambulatory surgical centers.

Stratmann and Baker (2017) 
and Stratmann and Koopman 
(2016)

6. Do CON programs 
restrain the cost of 
healthcare services?

No. By limiting supply, CON regulations increase per-unit 
healthcare costs. Even though CON regulations might reduce 
overall healthcare spending by reducing the quantity of services 
that patients consume, the balance of evidence suggests that CON 
laws actually increase total healthcare spending.

Mitchell (2016) and Bailey 
(2016)

Sources: James Bailey, “Can Health Spending Be Reined In through Supply Restraints? An Evaluation of Certificate-of-Need Laws” (Mercatus Working Paper, 
Mercatus Center at George Mason University, Arlington, VA, 2016); Melissa D. A. Carlson et al., “Geographic Access to Hospice in the United States,” Journal of 
Palliative Medicine 13, no. 11 (2010); David M. Cutler, Robert S. Huckman, and Jonathan T. Kolstad, “Input Constraints and the Efficiency of Entry: Lessons from Cardiac 
Surgery,” American Economic Journal: Economic Policy 2, no. 1 (2010); Derek DeLia et al., “Effects of Regulation and Competition on Health Care Disparities: The 
Case of Cardiac Angiography in New Jersey,” Journal of Health Politics, Policy and Law 34, no. 1 (2009); Jon M. Ford and David L. Kaserman, “Certificate-of-Need 
Regulation and Entry: Evidence from the Dialysis Industry,” Southern Economic Journal 59, no. 4 (1993); Matthew D. Mitchell, “Do Certificate-of-Need Laws Limit 
Spending?” (Mercatus Working Paper, Mercatus Center at George Mason University, Arlington, VA, 2016); Thomas Stratmann and Matthew C. Baker, “Barriers to Entry 
in the Healthcare Markets: Winners and Losers from Certificate-of-Need Laws” (Mercatus Working Paper, Mercatus Center at George Mason University, Arlington, 
VA, 2017); Thomas Stratmann and Christopher Koopman, “Entry Regulation and Rural Health Care: Certificate-of-Need Laws, Ambulatory Surgical Centers, and 
Community Hospitals” (Mercatus Working Paper, Mercatus Center at George Mason University, Arlington, VA, 2016); Thomas Stratmann and Jacob W. Russ, “Do 
Certificate-of-Need Laws Increase Indigent Care?” (Working Paper No. 14-20, Mercatus Center at George Mason University, Arlington, VA, 2014); Thomas Stratmann 
and David Wille, “Certificate-of-Need Laws and Hospital Quality” (Mercatus Working Paper, Mercatus Center at George Mason University, Arlington, VA, 2016).
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