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STATE CONSTITUTIONS CAN AFFECT FISCAL 
policy either by acting as fiscal restraints that limit 
the scope of government or by imposing fiscal pres-
sures that expand or place demands on government.1 
One concern with using state constitutions to place 
demands on government—especially on policy issues 
that are best handled by legislatures—is that those 
demands are often vague, which creates an opening 
for litigation to determine a constitutional clause’s 
scope.2 Here we will focus on how education inno-
vation is threatened by judicial interpretations of 
state education clauses, with implications for the 
effectiveness of education and, in turn, the return 
on investment in education.

BACKGROUND ON EDUCATION PROVISIONS IN 
STATE CONSTITUTIONS

Some of the most innovative reforms in education 
finance are voucher or tax benefit systems in which 
parents can use state funds or tax benefits to offset 
a portion of private school costs.3 A recent analysis 
of the economics literature on vouchers concludes,

Our assessment is that the evidence to date is not 
sufficient to warrant recommending that vouch-
ers be adopted on a widespread basis; however, 
multiple positive findings support continued 
exploration. Specifically, the empirical research 
on small-scale programs does not suggest that 
awarding students a voucher is a systematically 
reliable way to improve educational outcomes, 
and some detrimental effects have been found. 
Nevertheless, in some settings, or for some sub-
groups or outcomes, vouchers can have a sub-
stantial positive effect on those who use them.4
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This finding highlights the need for a trial-and-error 
approach to vouchers as opposed to a one-size-fits-
all policy, in order to allow for innovation in educa-
tion (alongside some failures, to be sure). Vouchers 
may be beneficial in some states and localities, but 
not in others, and there may be costs associated with 
vouchers that make them ill advised in some situa-
tions. This is an important policy debate, yet state 
constitutions often are used to short-circuit that 
debate, with the risk of stifling education innovation.

Several types of state constitutional provisions 
have been interpreted by courts to limit voucher 
or tax benefit systems.5 These include Blaine 
Amendments (related to religion and schools)6 and 
three other types of provisions: uniformity provi-
sions, “which require states to provide a uniform 
system of public schools”; local control provisions, 
“which delegate the authority to control public 
schools to local entities”; and funding provisions, 
“which contain language that prohibits states from 
funding non-public schools.”7 Here we focus on uni-
formity provisions, which are the clearest example 
of how vague and imprecise language gives courts 
great power to dictate education policy.

UNIFORMITY PROVISIONS IN STATE 
CONSTITUTIONS

Uniformity provisions rest on a single word— 
uniform—whose meaning is far from clear. The 
Indiana Constitution’s education clause is typical of 
such uniformity clauses and reads as follows:

Knowledge and learning, generally diffused 
throughout a community, being essential to the 
preservation of a free government; it shall be the 
duty of the General Assembly to encourage, by 
all suitable means, moral, intellectual, scientific, 
and agricultural improvement; and to provide, by 
law, for a general and uniform system of Common 
Schools, wherein tuition shall be without charge, 
and equally open to all.8

The phrase “general and uniform” is quite common 
in education clauses around the country: eight state 
constitutions have education clauses with that exact 
phrase,9 and several others include similar language.10

Activists in Indiana have tried to leverage the 
ambiguity of the “general and uniform” requirement 
to thwart alternatives to traditional public schools. In 
a case decided in 2013 by the Indiana Supreme Court, 
the plaintiffs argued that a statewide voucher law—
the largest in the country as measured by the number 
of student participants11—was unconstitutional in 
part because “it purports to provide those children’s 
publicly funded education by paying tuition for them 
to attend private schools rather than the ‘general and 
uniform system of Common Schools’ the Constitution 
mandates.”12 The plaintiffs argued that the “general 
and uniform system of Common Schools” mandate 
precluded the provision of schooling in any other 
manner. The Indiana Supreme Court rejected this 
argument. Wisconsin’s Supreme Court reached the 
same conclusion in a similar case, Davis v. Grover.13

On the other hand, activists have successfully 
employed the “uniformity” argument in Florida. 
In Bush v. Holmes, the court found the Florida 
Opportunity Scholarship Program (OSP) to be in con-
flict with Article IX, Section 1(a) of the state consti-
tution, which states,

The education of children is a fundamental value 
of the people of the State of Florida. It is, there-
fore, a paramount duty of the state to make ade-
quate provision for the education of all children 
residing within its borders. Adequate provision 
shall be made by law for a uniform, efficient, safe, 
secure, and high quality system of free public 
schools that allows students to obtain a high qual-
ity education and for the establishment, main-
tenance, and operation of institutions of higher 
learning and other public education programs 
that the needs of the people may require.14

The court reasoned that in funding education at pri-
vate schools, the OSP diverted public funds away 
from “the free public schools that are the sole means 
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Given how vague state education clauses are, the battle over school choice will con-
tinue in Washington [State] and elsewhere around the country.

set out in the Constitution for the state to provide 
for the education of Florida’s children.” The court 
also determined that, in addition to depriving public 
schools of funds, the system funded “private schools 
that are not ‘uniform’ when compared with each 
other or the public system.”15 Legal analysts note that 
even though the ruling in Bush v. Holmes crippled 
voucher efforts in Florida, courts in other states have 
so far not followed suit, and the ruling “remains a 
legal outlier with no impact outside Florida.”16 Even if 
it is an outlier, however, the Florida decision demon-
strates the discretion available to judges in the pres-
ence of vague provisions.

CHARTER SCHOOLS AND STATE CONSTITUTIONS

The lack of clarity in state constitutions extends to 
another type of school choice, charter schools. A 
recent case in Washington State illustrates how a 
constitutional educational provision can be vague in 
multiple ways. Article IX, Section 2 of Washington’s 
constitution reads, “The legislature shall provide for 
a general and uniform system of public schools. The 
public school system shall include common schools, 
and such high schools, normal schools, and technical 
schools as may hereafter be established. But the entire 
revenue derived from the common school fund and 
the state tax for common schools shall be exclusively 
applied to the support of the common schools.”17 

This provision has clauses both for uniformity 
and for funding. The requirement that the common 
school fund and state tax could be used only to sup-
port “common schools” was the basis in 2015 for the 
Washington State Supreme Court to strike down a 
law that would have reallocated some of these funds 

to charter schools.18 Common schools are not defined 
in the state constitution, and the 2015 ruling that 
charter schools did not qualify as common schools 
rested on a 1909 court decision defining the term.

The court’s reasoning exemplifies how state con-
stitutions can be used to thwart education innovation. 
The decision reads, “We begin by noting what this 
case is not about. Our inquiry is not concerned with 
the merits or demerits of charter schools. Whether 
charter schools would enhance our state’s public 
school system or appropriately address perceived 
shortcomings of that system are issues for the legis-
lature and the voters. The issue for this court is what 
are the requirements of the constitution.”19 But the 
court had significant leeway in how it interpreted 
the “common schools” clause, and its decision had 
significant policy implications.

The court didn’t stop there. It noted in a footnote 
of the slip opinion (an opinion that is still subject to 
revisions by the court) that the charter school pro-
gram also violated the “uniform system” require-
ment of Article IX, Section 2. It did not explore this 
further, however, because it found “the invalidity of 
the Act’s funding provisions as discussed herein to 
be dispositive.”20 However, in an amended version of 
the opinion, it dropped this footnote, leaving unclear 
whether and how the uniformity provision will factor 
into future decisions.21

We may soon find out, though. After the court 
issued its ruling, the state legislature adjusted the 
funding mechanism to require that charter schools be 
funded solely from lottery revenues. The Washington 
Education Association and other groups have chal-
lenged the law on multiple grounds, including that 
charter schools still violate the uniformity provision 
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even under the new funding system.22 As this publi-
cation goes to press, a King County court has upheld 
the new funding provision,23 but the case remains 
under appeal to the state’s Supreme Court.

CONCLUSION

Given how vague state education clauses are, the bat-
tle over school choice will continue in Washington 
and elsewhere around the country. Regardless of 
whether one believes that school choice is a desirable 
policy, it should nonetheless be concerning that bat-
tles over school choice are being fought in the courts 
using vague constitutional provisions rather than in 
the legislative arena. To the extent that these legal 
battles result in tax dollars being allocated ineffi-
ciently within the education sector—including in the 
design of school choice systems—state fiscal policy 
will be harmed.
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