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THE HOUSING MARKET OF COASTAL CALIFORNIA
is a good example of a market where growing
demand and stagnant supply are leading to high
and rising prices. From San Diego to Sonoma
County, a strong economy, rich culture, and natural
beauty attract Americans and immigrants from all
age groups. At the same time, tight restrictions on
building new housing at either urban centers or the
exurban fringe limit the availability of new hous-
ing. When tight supply meets burgeoning demand,
prices rise.

In a bid to allow for more new housing and thus
slow or even reverse the ongoing growth in prices,
State Senator Scott Wiener has introduced a bill, SB
827, in the California State Senate that would preempt
some local restrictions on housing construction near
transit stations and frequent bus routes. The bill, in
its present form, is an appropriate use of the state’s
preemptive power and is likely to slow or reverse the
growth in housing costs. State law already includes a
requirement for cities to permit new housing to meet
targets for new supply, but the law has no teeth.!' SB
827, in turn, would more effectively limit localities’
ability to restrict housing supply.

In this article, we discuss the California housing
market, the principled case for preempting municipal
ordinances in California’s institutional environment,
the specifics of SB 827, and the likely effects and limits
of passing SB 827 into law.

CALIFORNIA’S HOUSING MARKET

California contains 10 of the 11 most-expensive met-
ropolitan areas in the country. The San Jose area has
an eye-popping median single-family home value
of $1,275,800. The median single-family home in
the San Diego area (the 11th highest nationally) is
worth half that, which is still about 50 percent more
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than the median value in the expensive New York,
Washington, or Denver metro areas.?

For renters, the picture is no better. Median
apartment rent is above $3,000 per month in the San
Jose and San Francisco areas. Eight more California
metro areas round out the nation’s 12 costliest rental
markets, along with New York and Boston. Statewide,
monthly apartment rent rose $87 in 2017, compared
to $25 nationwide.?

Strict and time-consuming land use regulations
and ordinances are a major source of inflexibility in
California’s housing supply. The Wharton Residential
Land Use Regulatory Index measures several dimen-
sions of land use regulation based on a 2005 sur-
vey of local governments. Figures 1 and 2 compare
California’s land use approval processes with the rest
of the United States.

Many studies have shown that housing regu-
lations are an important factor in lower construc-
tion rates, with a growing consensus that delays
in permitting and construction are particularly
insidious.* Although California is far from the only

Figure 1. Land Approval Process Time
Requirements, California vs. United States
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Source: Joseph Gyourko, Albert Saiz, and Anita A. Summers, “A New Measure of
the Local Regulatory Environment for Housing Markets: The Wharton Residential
Land Use Regulatory Index,” Urban Studies 45, no. 3 (March 1, 2008): 693-729.

high-regulation state, its inflexibility is particularly
detrimental because the state is home to so many
high-demand regions. Many people want to live in
California because it is home to some of the coun-
try’s most productive labor markets in addition to
providing geographic, climatic, and urban amenities.

As a consequence of land use restrictions,
California metropolitan areas’ housing supply and
populations have grown less than high-demand cities
elsewhere. Although the housing growth champi-
ons of the 2010s are spacious, low-regulation cit-
ies like Austin (+19 percent), many areas that share
California’s topographical barriers to growth have
nonetheless added more housing in the last seven
years than California metros, as figure 3 illustrates.’

California’s small coastal cities are even more
exclusive: the metropolitan areas that make up
Ventura, Monterey, Santa Cruz, Sonoma, and Napa
counties each added less than 3 percent to their hous-
ing stocks during the same time period.

Despite the demand for housing and infamous
road congestion, many California transit stations

Figure 2. Land Approval Process Environment
and Affordability Requirements,
California vs. United States
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As a consequence of land use restrictions, California metropolitan areas’ housing
supply and populations have grown less than high-demand cities elsewhere.

Figure 3. Housing Growth Rate, 2010-2017
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Source: Data cover 29 quarters ending in Q3 2017. US Department of Housing and Urban Development, Office of Policy Development and Research, “HUD Aggregated
USPS Administrative Data on Address Vacancies,” accessed February 12, 2018, https.//www.huduser.gov/portal/datasets/usps.html.

are surrounded by low-density retail centers, sub-
urban homes, and parking lots. The potential gains
from the enactment of SB 827 in terms of both hous-
ing supply and increasing transit use are largest
around low-density suburban stations, such as the
area around Bay Fair Station on the Bay Area Rapid
Transit (BART) system (see figure 4 on page 4).

In urban Los Angeles, single-family homes dom-
inate the landscape in high-income and low-income
neighborhoods alike. The closest buildings to the
Expo Line’s Westwood/Rancho Park station on
the light-rail line that runs between downtown
Los Angeles and Santa Monica are suburban-style
homes (see figure 5 on page 4). Local zoning pre-
vents their owners from taking advantage of the

high prices and availability of rapid transit to down-
town Los Angeles.

Midrise development in the 45- to 85-foot
range, which SB 827 would allow, would certainly
transform areas like these. A Google Street View
image (see figure 6 on page 4) from newly devel-
oped Mission Bay shows a main street with mid-
rise housing.

California cities offer amenities and economic
opportunities that are attracting new residents from
across the country and around the world. To accom-
modate a growing population, the state needs a new
regulatory approach, one that allows new growth
and offers clearly delineated rules to minimize
bureaucratic delays.


https://www.huduser.gov/portal/datasets/usps.html
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Figure 4. Map of Area around Bay Fair BART Station
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Google, “Google Maps,” accessed February 5, 2018, https://www.google.com/maps/place/Bay+Fair/@37.6969298,-122.1287022,17z/
data=13m2!4b1/5s0x808f91cd01b0eb5d:0x571df460332dab98!4m5!3m4!1s0x808f91ccffeOfdaf:0xacac898fb2280922!8m2!3d37.6969298!4d-122.1265135.

Figure 5. Google Street View of Single-Family Homes Figure 6. Google Street View of Mid-Rise Housing

Google, “Google Maps,” accessed February 5, 2018, https.//www.google.com Google, “Google Maps,” accessed February 5, 2018, https://
/maps/place/10783+Richland+Ave,+Los+Angeles,+CA+90064 www.google.com/maps/place/3rd+St,+San+Francisco,
/@34.0362107,-118.4260844,17z/data=!3m1!4b1/4m5!3m4!1s0 +CA+94158/@37.7715627,-122.3906808,17z/data=13m1!4b114mi13!1m7
Xx80c2bbbbc903755f:0xca8735d5d8dd41fb!8m2!3d34.036195/4d-118.423891. 13m6!1s0x808f7fbi8elacall:0xf62c9b369a73e40!2s3rd+St,+San+Fra
ncisco,+CAI3b1!8m2!3d37.753152614d-122.3943382!13m4!1s0x808f7fc-
5524d063b:0x95854020a565690/8m2!3d37.771562714d-122.3894708.
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CALIFORNIA’S ROLE IN PREEMPTING LOCAL
LAND USE RULES

SB 827 would implement state preemption of local
land use regulation near public transit. In other
words, the state would be setting limits on the
extent to which municipalities can restrict develop-
ment. Preemption of local land use regulations is a
legal recourse of state governments because munic-
ipalities are “creatures of their states.” The State of
California should have a role to play in restraining
local land use regulations for three key reasons: pro-
tecting individual property rights, facilitating eco-
nomic growth, and supporting efficient use of state
transportation investments.

Individual Property Rights
Economist Michael Farren has argued that, in gen-
eral, rulemaking should rest at the most local level
of government possible, but that higher level govern-
ments should use their authority to ensure that lower
levels of government do not violate individual rights.°
This principled case for the preemption embodied
by SB 827 rests on the state’s duty to protect property
owners’ rights to determine the best use of their land.
The bill would allow more development options than
current local rules do, in turn increasing access to
high-demand areas and allowing more people to take
advantage of existing transit investments.

Economic Growth

Aside from protecting individual rights, easing land
use regulation in California would improve condi-
tions for economic growth. The density of people,
firms, and industries within cities results in agglom-
eration benefits; living in cities makes those residents
more productive by giving them an opportunity to
learn from one another and creating an environment
that supports innovation.

Kyle Herkenhoff, Lee Ohanian, and Edward
Prescott used a macroeconomic model to conclude
that “Deregulating only California to its 1980 level
and leaving the land-use regulation level of all other

states unchanged, raises [national] output, invest-
ment, [productivity], and consumption by about 1.5%,
and increases California’s population by about 6.0
million workers.”” While SB 827 does not go as far
as this simulation in deregulation, it is nevertheless
a policy step toward promoting economic growth.

When local jurisdictions permit new housing
construction, they get only a fraction of the result-
ing benefits (such as economic growth and lower
regional housing prices) while absorbing most of the
costs. Consequently, local governments constrain
new developments at the expense of regional welfare
gains.® State action provides a coordinating mech-
anism for citizens to share the costs as well as the
benefits of growth.

Efficient Transportation Investments

The role that California plays in funding transpor-
tation provides an additional nexus for state pre-
emption of local land use rules. Last year, the state
allocated about $400 million to transit projects.’
When local governments don’t permit housing devel-
opment near these transit investments, buses and
expensive rail projects benefit a smaller number of
riders—and require larger subsidies—than if denser
development were allowed near transit corridors.

Los Angeles’ most recent Exposition Line exten-
sion, for example, connects neighborhoods that are
largely zoned for single family development from
Santa Monica to Culver City."° The line covers less
than a quarter of its operating expenses with ticket
sales, in part because under current zoning, dense
housing development is prohibited, so few people are
able to take advantage of it. With liberal zoning near
transit, transit fares could cover a larger portion of
its expenses, freeing taxpayers from having to sub-
sidize it so heavily.

Housing growth along the Caltrain corridor
from San Jose to San Francisco has been more than
twice the Bay Area average since 2010, allowing
Caltrain to almost double its ridership, lower its per-
passenger operating subsidy from $3.80 to $1.00, and
cut its taxpayer subsidy in half.!? Even Californians
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who never use transit still benefit from efficient pri-
vate development around transit stations.

SB 827°S REQUIREMENTS

SB 827 would set limits on local housing regulations
through “transit-rich housing bonuses.”* These
would apply to housing projects that sit within half
amile of a major transit stop or within a quarter mile
of a high-quality transit corridor.**

The bill would preempt the following local reg-
ulations on new housing for projects that meet the
bonus requirements:

e Limits on residential density,
e Parking requirements, and

e Design standards that restrict residential
density beyond building code requirements.

The bill would also preempt local height limits
based on the following criteria:'®

e Eighty-five feet would be the lowest allow-
able minimum height limit for projects
within one-quarter mile of a high-quality
transit corridor or within one block of a
major transit stop, except for parcels fac-
ing streets that are less than 45 feet wide.
In these cases, the lowest allowable height
limit would be 55 feet.

e For projects that are within a half mile of a
major transit stop, the bill would preempt
height limits below 55 feet, except when the
parcel is facing a street that is less than 45
feet wide, in which case the lowest allowable
height limit would be 45 feet.

Today, many of California’s desirable, transit-
accessible neighborhoods are zoned for only low-
density residential uses. This bill would make it legal for
property owners to sell these homes to developers who
would replace them with mid-rise residential buildings
that would allow more people to access these locations.

All of the preemptions in SB 827 would reduce
current barriers to housing supply that result in high
and rising house prices in many California markets.!
Height limits and density restrictions limit supply
directly by preventing developers from taking advan-
tage of high-value land with apartment buildings that
allow many households to live in prime locations.
Minimum lot size and minimum unit size require-
ments are the quintessential “snob zoning” rules that
communities have used to outlaw inexpensive hous-
ing in their jurisdictions, preventing lower-income
households from moving in.”

Rules that require open space rather than allow-
ing developers to build to parcels’ lot lines interact
with height limits to restrict the potential supply
of housing within a local jurisdiction. Similarly,
while parking requirements may not seem to limit
housing supply directly, they mandate that space
is dedicated to car storage rather than alternative
uses. When developers respond to parking require-
ments by providing surface lots, less land is available
for development. In high-cost locations, developers
may choose to provide very expensive above-ground
or underground garages. In Los Angeles, one esti-
mate finds that parking requirements contribute
over $100,000 to the cost of each new apartment
unit.’® Under SB 827, some apartments would be built
with less parking, resulting in lower-cost options for
those who are willing to trade fewer parking spots
for cheaper rent.”

SB 827 would establish limits on local regulations,
but it would not set any minimum sizes on new build-
ings or establish rules requiring new developments
to meet minimum density standards. It would sim-
ply transfer some development decisions from local
governments to developers.

INSTITUTIONAL INTERACTIONS

Preempting local ordinances that limit citizens’ prop-
erty rights and worsen economic outcomes is cer-
tainly within the state’s purview, but it should be done
carefully. As written, SB 827 could lead to unintended
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responses from local policymakers who are looking
for ways to circumvent the bill’s preemption.

Potential for Municipal Workarounds

Local governments will likely respond to a reduction
in their power to implement exclusionary zoning and
attempt to find creative ways to limit the effects of
SB 827 without running directly afoul of the law. To
prevent the construction of new market-rate afford-
able housing, municipalities could pursue historical
designations or shut down bus routes.

While SB 827 prevents zoning code design stan-
dards that drive up housing costs, it leaves open the
door for local regulators to put costly requirements
in their building codes—a platinum toilet mandate,
for example. Or a municipality could mandate that
100 percent of new apartments near transit be leased
or sold at below-market rates, ensuring that only
nonprofit housing is built. By increasing the cost of
development, requirements that developers provide
below-market-rate housing decreases the potential
for SB 827 to increase housing supply. If localities
scramble to update zoning codes, there is a risk of
more mid-project rule changes that currently bedevil
construction projects.?®

Analysis from the San Francisco Planning
Department points out that, as written, SB 827 leaves
local review processes in place.?! Policymakers who
wish to severely restrict new development in their
jurisdiction could simply allow the queue of proposed
projects to accumulate without accelerating the rate
at which they approve new development.

SB 827 could lead to rapid municipal rulemak-
ing by local policymakers who are seeking to avoid
its intended outcome. In turn, this could create sig-
nificant policy confusion and an unnecessary rush
by developers to secure permits before new local
rules take effect. SB 827 should include temporary
relief from local responses in the defined transit-rich
zones. Any project that applies for a permit within
the next five years should be eligible to use January
1, 2018, zoning and building codes as well as the SB
827 preemptions. This exemption would remove the

incentive for localities to respond too rapidly in either
trying to sabotage or accommodate SB 827 and pro-
vide builders with precious clarity as they proceed.

Environmental Protection

The California Environmental Quality Act (CEQA)
offers neighbors the chance to tie up any unpopu-
lar development project in court.?? Under CEQA’s
“private right of action,” anyone can file a lawsuit to
halt a project, public or private, that has allegedly
failed to consider some adverse outcome, such as
congestion or air quality. Jennifer Hernandez, David
Friedman, and Stephanie DeHerrera note that “any
party can file a CEQA lawsuit, even if it has no envi-
ronmental purpose. For example, a competitor can
file a CEQA lawsuit to delay or derail a competing
project.”?® Despite the name, CEQA is used in urban
California to stop the very infrastructure, infill, and
apartment construction that would make California
a more environmentally friendly place.

Since transit-oriented infill development is far
more environmentally friendly than the alternatives,
exempting construction in transit-rich areas from
CEQA challenges would be an effective measure in
the efforts to control housing costs. These projects
would still have to abide by environmental rules,
but enforcement would be left in the hands of the
state, as it is elsewhere in the United States. Without
CEQA, residents would still have recourse against
true harms under existing nuisance laws.

CONCLUSION

Ahead of SB 827’s first conference hearing, Senator
Wiener has introduced amendments that would
exempt some parcels from the bill’s preemptions
and add relocation benefits for tenants affected by
demolition.?* If the bill moves forward in the politi-
cal process, it will likely continue to evolve. Changes
that reduce the amount of land where local zon-
ing rules are preempted will also reduce potential
new housing supply that puts downward pressure
on prices. However, as long as the bill still upzones
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substantial amounts of land near transit stations, it
can be expected to increase housing supply growth
and improve affordability.

States have an important role to play in protect-
ing individual rights from local restrictions. When
states preempt local land use regulations, they also
facilitate competition between local jurisdictions,
promote economic growth, and, as in the case of SB
827, reduce transit subsidies.

SB 827 is an attempt by state policymakers
to rein in local land-use regulations. Because
California residents suffer the pains of high and
rising housing prices induced by regulatory con-
straints on supply, state preemption has the poten-
tial to create opportunities for increased access to
housing in several markets.

Localities could escape preemption by put-
ting new design standards in their building codes,
excluding themselves from public transit routes,
implementing historic preservation or affordabil-
ity requirements, or encouraging lawsuits under
the guise of environmentalism. Failing to anticipate
these workarounds will limit the chances that the
bill achieves its intended goal of increasing access to
housing in transit-rich locations.
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