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When domestic firms in the United States encounter foreign competition, they sometimes seek
protection or import restrictions through the US government. These trade remedy regulations
include tariffs, import taxes, antidumping, countervailing duties, and safeguards. But what’s good
for a relatively small number of firms isn’t necessarily good for the nation.

Unfortunately, the government is limited by statute to consider only the interests of the few
domestic firms seeking special protection. It is not allowed to consider “downstream” industries
and users—the other American manufacturers, workers in industries along the supply chain, and
consumers who rely on the goods in question.!

This limited approach is inherently biased in favor of special interests—specifically, a subset of
organized domestic producers seeking special protection—and overlooks the rest of the country.
As aresult, trade remedy regulations often do more harm than good. A small change to the relevant
statutes allowing the government to consider American downstream industries and users would
curb the costly unintended consequences of trade remedy regulations.

INTRODUCTION

Trade remedy regulations provide special protection for specific groups of domestic firms. Import
restrictions such as tariffs, for example, lead to higher prices on imported and domestic goods,
which can provide the domestic firms with temporary “import relief” (a period of time during
which they can charge higher prices as a result of import restrictions).

The costs of those higher prices, however, are largely shouldered by downstream American indus-
tries and users of the protected good. Ultimately, those costs are passed on to manufacturers and
consumers across the economy, who pay more for the everyday products they rely upon.
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Under current practice, the government does not consider the user in its analysis, which can lead
to costly unintended consequences. Import taxes on intermediate inputs that American manu-
facturers need for production can leave those manufacturers at a competitive disadvantage in the
domestic and global marketplace. Even worse, the import restriction does not necessarily change
the behavior of foreign firms accused of dumping or selling at “less than fair value.”

The relevant antidumping, countervailing duty, and safeguard statutes should allow the govern-
ment, namely the US International Trade Commission, to consider the economic interests of
downstream users, which can be significant. Adding the following provisions to the statutes could
mitigate the damaging domestic consequences of US trade remedy laws:

1. The US International Trade Commission (“Commission”) shall identify the downstream
industries and users.

2. The Commission shall determine whether there is a reasonable indication that the
downstream industries and users would be materially injured from a duty on the
imported merchandise.?

3. The Commission shall determine whether there is a reasonable indication that the benefits
to the subject industry from the duty would be at least as great as the cost to the down-
stream industries and users.

These provisions would remove the inherent bias in favor of special interests and ensure down-
stream users are considered. The provisions would also prevent the US government from respond-
ing to behaviors by foreign firms and governments in a way that imposes net costs on Americans.
Inturn, US trade remedy laws would be fairer, more transparent, more efficient, and more aligned
with the national economic interest.

THE CURRENT SYSTEM

This section describes generally the trade remedy laws, namely antidumping, countervailing
duties, and safeguards under Section 201.> We also describe the Section 232 process, which inves-
tigates the national security effect of imports.

Antidumping and Countervailing Duty Investigations

The US government can initiate an antidumping and countervailing duty investigation when peti-
tioned by domestic industry, or it can self-initiate an investigation whenever the Secretary of
Commerce determines that a formal investigation is warranted. Most investigations are initiated
in response to petitions filed by domestic industry.
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When an American firm accuses a foreign firm of dumping in the US market, the first step is for
the firm to file a petition with the US Department of Commerce. The second step is for the Com-
merce Department to determine whether dumping is occurring. That determination is made by
assessing whether and to what extent the subject imports are being sold at less than fair value
(“dumped”) in the US market, receiving unfair foreign subsidies, or both.

If the Commerce Department decides that there is merit to the claim, the next step is for the
Commission to determine whether there is a reasonable indication that an industry is materially
injured or threatened with material injury, or whether the establishment of an industry is materi-
ally retarded because of the imports.* If the Commission concludes that the dumping does inflict
injury on the industry asking for protection, then duties are imposed.

Under current statute, the Commission can consider only the industry asking for protection.
Downstream industries and users have no legal standing in trade remedy investigations, and the
Commission is not allowed to consider downstream industries and users in its determinations.®

As of April 2018, there were over 400 antidumping and countervailing duty orders in place, accord-
ing to the Commission.® Over 60 percent of these orders have been in place for over five years (and
some have been in place since the 1970s and 1980s). Over half of these duties are on imports of
iron and steel products. These products include, for instance, intermediate inputs such as “certain
cold-drawn mechanical tubing of carbon and alloy steel” that are typically used in industrial con-
struction with structural columns, beams, and heavy equipment frames, and with machine parts;’
these imports face import taxes between 8 and 42 percent. An example of a consumer product is
“tool chests and cabinets” imports, which face an import tax of up to 95 percent.®

Section 201 Safeguards

Section 201 safeguard investigations are similar to antidumping and countervailing duty investi-
gations in that the Commission must find material injury (or threat of material injury), butitis up
to the president to make the final determination to impose an import tax or other restriction. The
statute requires that any action taken must facilitate a positive adjustment to import competition
and provide greater economic and social benefits than costs.” The White House is not required to
make public its method for calculating economic and social costs and benefits.

For example, a recent Section 201 safeguard case resulted in a 30 percent tax on American import-
ers of “solar panels as well as cells, the piece of equipment that converts sunlight into electricity.”°
The 30 percent rate will decline after the first year and be 15 percent in the fourth year. Another
recent Section 201 safeguard case resulted in a 50 percent tax on American importers of large
washing machines."
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Section 232 Investigation

Section 232 of the Trade Expansion Act 0f 1962 (as amended) gives the executive branch the ability
to conduct investigations to determine the national security effects of imports.? Section 232 is not
under the umbrella of trade remedy regulations for the purpose of this brief, but it is worth men-
tioning given its recent prominence. Under current practice, the Commerce Department issues
a report to the president with its findings, including whether certain imports threaten to impair
America’s national security. We would recommend that the national economic interest, which
includes the economic effects on downstream industries and users, be considered explicitly by
the appropriate agency (e.g., the Commerce Department or the Commission). This would allow
the president to consider the national economic interest in the national security interest decision-
making process. In the most recent case, the Commerce Department delivered the Section 232
reports on steel and aluminum to the president in January of 2018, and the president had 90 days
to determine whether he concurred with the findings and would use his statutory authority to
restrict trade. There have been 16 cases since 1981. The current Section 232 investigations on steel
and aluminum are the first such cases since 2001.

THE CASE FOR REFORM

Americans Welcome Competition

The US economy is one of the most competitive in the world and consistently scores in the top
three on the Global Competitiveness Index. Competitiveness and prosperity go hand in hand.
Competition fosters innovation, productivity, and growth, all of which improve living standards,
foster well-being, create wealth, and reduce poverty.”®

Some Foreign Firms Receive Excessive Government Support

Businesses want competition to be fair and on a “level playing field.” In reality, American com-
panies often have to compete against foreign firms that are highly subsidized by their domestic
governments.** There is no level playing field when one firm competes with another firm that has
so much government backing it can sell at a fraction of the “true” cost of production.

US Trade Remedies Were Designed to Respond to “Unfair” Competition

As the argument goes, the US government uses trade remedies such as antidumping, countervail-
ing duties, and safeguards to respond to dumping and perceived unfair competition. An import
tax can appear as the appropriate remedy for an unfair trade practice. When the price of imported
goods is too low, less than fair value, then a duty will bring the price up to something that is fair.
At face value, this may seem reasonable. In reality, it is not.
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First, the higher import price may provide import relief to the few domestic firms seeking protec-
tion, but everyone else who needs those imports for production now faces higher prices.

Second, there is no economically sound definition of “less than fair value,” and the current applica-
tion does not even align with the US Federal Trade Commission’s view (see box 1). The foundation
of the statute is inconsistent with domestic antitrust laws.

Third, the Commerce Department’s dumping determination process is plagued with method-
ological and calculation inconsistencies that can result in meritless dumping determinations.
Legislative changes and pressures from interest groups over time have transformed these trade
regulations from a tool to respond to unfair trade practices into a weapon used to stymie com-
petition in favor of a few domestic firms at the expense of other domestic firms and American
consumers and workers."”

Finally, while antidumping, countervailing duties, and safeguards are responses to unfair com-
petition from abroad, they do not necessarily change the offensive behavior.

BOX 1. SELLING AT “LESS THAN FAIR” VALUE

Dumping is defined in the General Agreement on Tariffs and Trade (GATT) as the practice “by which prod-
ucts of one country are introduced into the commerce of another country at less than the normal value of
the products.” Dumping does not violate GATT obligations per se. The practice is only condemned when it
causes injury to the domestic industry.

In US trade rules, dumping is defined in section 771(34) of the Tariff Act of 1930 (19 U.S.C. § 1677(34)) as
“the sale or likely sale of goods at less than fair value.” In more specific terms, dumping is defined as selling
a product in the United States at a price that is lower than the price for which it is sold in the home market
(the “normal value”), after adjustments for differences in the merchandise, quantities purchased, and circum-
stances of sale.

Merriam-Webster provides the legal definition of unfair trade practice as “any of various deceptive, fraudu-
lent, or otherwise injurious (as to a consumer) practices or acts that are declared unlawful by statute (as a

consumer protection act) or recognized as actionable at common law.”®

The terms “normal value” and “fair value” are used often in international trade policy, as is the term “unfair
trade practice.” Yet there is no clear definition or universal agreement on the meaning of these terms; for
whom these prices are normal or unfair is not clearly defined. In fact, the meaning of unfair price in US trade
laws does not align with that of domestic antitrust and commerce laws.

According to the Federal Trade Commission, “pricing below a competitor’s costs occurs in many competitive
markets and generally does not violate the antitrust laws.” The Federal Trade Commission describes preda-
tory or below-cost pricing as follows:

Can prices ever be “too low?” The short answer is yes, but not very often. Generally, low prices
benefit consumers. Consumers are harmed only if below-cost pricing allows a dominant com-
petitor to knock its rivals out of the market and then raise prices to above-market levels for a
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substantial time. A firm’s independent decision to reduce prices to a level below its own costs
does not necessarily injure competition and, in fact, may simply reflect particularly vigorous
competition. Instances of a large firm using low prices to drive smaller competitors out of the
market in hopes of raising prices after they leave are rare. This strategy can only be success-
ful if the short-run losses from pricing below cost will be made up for by much higher prices
over a longer period of time after competitors leave the market. Although the FTC examines
claims of predatory pricing carefully, courts, including the Supreme Court, have been skeptical
of such claims. . ..

Pricing below a competitor’s costs occurs in many competitive markets and generally does
not violate the antitrust laws. Sometimes the low-pricing firm is simply more efficient. Pric-
ing below your own costs is also not a violation of the law unless it is part of a strategy to
eliminate competitors, and when that strategy has a dangerous probability of creating a
monopoly for the discounting firm so that it can raise prices far into the future and recoup
its losses.”

According to the Federal Trade Commission, pricing below cost only violates the law when it is part of a strat-

egy to eliminate competitors in order to create a monopoly.

Per the FTC’s language, when below-cost pricing allows a dominant competitor to knock its rivals out of the
market and then raise prices to above-market levels for a substantial time, then that is predatory pricing and
is deemed unlawful.

In US trade regulations, however, when an imported product is sold in the United States at a price that is
lower than the price for which it is sold in the seller’s home market, it is invariably deemed unfair and subject
to antidumping or countervailing duties.

In fact, it is common for firms to sell their goods and services at different prices in different markets. This
common pricing strategy is called price discrimination and relies on the variations in customers’ willingness
to pay and on the elasticity of demand. Yet US trade remedy laws, in response to this common pricing strat-
egy, are designed in a way that can result in disproportionate costs on American producers and consumers.

The disjointedness between the meaning of unfair price in US trade laws and in US domestic antitrust and
commerce laws is unfortunate at best. Aside from completely dismantling US trade remedy laws, changing
the statute to prevent unnecessary economic harm to American manufacturers, producers, and consumers
is the best policy move.

The US Government’s Response Should Not Cause Disproportionate Harm to
Americans

In the name of addressing one industry’s injury inflicted by a foreign firm’s unfair trade behav-
ior or selling at less than fair value, a trade remedy can end up inflicting even greater injury
on Americans.

This is because the Commission’s assessment of material injury as a result of imports is limited
to the domestic firms seeking protection. Under current statute, the Commission is not allowed
to consider the downstream industries and users of the imports, even if those firms and workers
rely on the imports for their commercial viability.

6

MERCATUS CENTER AT GEORGE MASON UNIVERSITY



TRADE REMEDIES ARE COSTLY TO THE UNITED STATES

The limited purview in the statute is problematic because antidumping, countervailing duties, and
safeguards can impose heavy costs on the implementing country.’* While the penalty can be ben-
eficial to the few domestic firms requesting protection against import competition, this advantage
is often short-lived and can result in lasting net negative effects for numerous downstream firms,
workers, and the economy as a whole.

America’s experience with the George W. Bush-era steel tariffs shows this clearly. Steel tariffs
were imposed in March 2002, steel prices rose, and jobs in downstream steel-consuming indus-
tries declined (figure 1). Steel prices eventually reverted down to more market-driven levels,
while the employment levels in steel-consuming manufacturing did not come back. By December,
200,000 American manufacturing workers had lost their jobs because of higher steel prices; and
yet only 187,500 Americans were working for US steel producers.” In other words, the number
of American manufacturing workers who lost their jobs in 2002 to higher steel prices is greater
than the total number employed by the US steel industry itself.

Most American manufacturing firms are small and medium-sized businesses with little or no
influence over the prices at which they can sell their product. These American manufacturers,
therefore, are limited in the extent to which they can pass on higher prices to their customers. To
the extent that they cannot pass on higher prices to their customers, they absorb the higher costs
internally through smaller payrolls, less investment, less profit, or other cutbacks.

Figure 1. Key Economic Effects of the US Steel Tariffs Imposed in March 2002
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Source: Joseph Francois and Laura M. Baughman, The Unintended Consequences of U.S. Steel Import Tariffs: A Quantification of the Impact
during 2002 (Washington, DC: Trade Partnership Worldwide, LLC, 2003).
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Import taxes and trade restrictions increase the costs of imports and domestic goods. When
the imports are intermediate inputs, then the duties result in higher input prices for American
manufacturers.

Every single American manufacturer continually faces competition from other manufacturers
both domestically and abroad. An import tax on intermediate inputs raises prices, and every single
American manufacturer that uses that input is at a competitive disadvantage.

As experience shows, aresult of US trade remedies is that American manufacturers and consumers
pay higher prices for both imported and domestically produced goods, while American workers
in downstream industries are left with fewer employment opportunities in less competitive firms.
Moreover, because firms have to pay more for inputs that complement workers, the productivity
of American workers who keep their jobs falls over time, which (all else equal) results in slower
growth in real wages.

Similarly, in the recent safeguard tariff decision on imported solar cells and modules, the Com-
mission was only allowed to consider the impact that foreign competition had on the domestic
firms seeking protection. The Commission was not allowed by statue to consider the effects of the
tariffs on downstream industries, workers, and consumers.

Meanwhile, a downstream industry association noted that the 30 percent tariffs on imported
solar cells and panels would increase the price of solar cells and panels, reduce demand thereof,
and lead to aloss of 23,000 American jobs (mostly installation jobs). Bill Vietas, president of RBI
Solar in Cincinnati, stated, “government tariffs will increase the cost of solar and depress demand,
which will reduce the orders we’re getting and cost manufacturing workers their jobs.”?° Fur-
ther, the higher prices were expected to result in the delay or cancelation of billions of dollars
in solar investments.?

IT IS TIME TO UPDATE US TRADE REMEDY LAWS

US trade remedy rules were crafted nearly 100 years ago when trade consisted mostly of agricul-
tural and final goods. Today, trade as a share of the economy is double what it was 50 years ago,?
and US firms rely on the ability to do international business for both their domestic and export
sales. For instance, 43 percent of total US imports are intermediate goods that US manufacturing
firms use in domestic production.?® The foreign value-added content of US exports is 15 percent.?
This is not a good or bad thing (it is simply a matter of fact). That said, two of America’s most com-
petitive sectors—advanced manufacturing and energy—are among the most reliant on imports.?

When the US government imposes taxes on imports that American manufacturers rely on for
intermediate inputs, those government actions are making it more expensive for American manu-
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facturers to stay competitive both here and abroad. Yet according to data by the Commission, over
75 percent of the current antidumping and countervailing duty orders in place are on intermediate
inputs that those manufacturers need to stay competitive.?

Antidumping, countervailing duties, and safeguards are generally referred to as trade remedies,
but they do not remedy anything—they do not stop foreign subsidies and they do not stop foreign
competitors from selling at “less than fair value.” Furthermore, the disjointedness between the
meaning of “less than fair value” in US trade remedy regulations and in US domestic antitrust and
commerce laws signals a miscalculated economic policy approach (see box 1).

The economic reality is that American firms need access to globally competitive prices for their
inputs, and this means that updating US trade statutes is an economic imperative.

Many reforms could be implemented to improve the current system. It is, however, often easier
to start with one small change. In our view, that change would require the following (as described
earlier): (1) The agency making the determination, namely, the Commission, identifies the down-
stream industries and users; (2) the Commission determines whether there is a reasonable indi-
cation that the downstream industries and users would be materially injured from a duty on the
imported merchandise; and (3) the Commission weighs the effects of the duty on the petitioning
firm against the effects of the duty on downstream industries and users.

Congruent with Australia and the European Union

The change we propose is in line with what other governments have recently pursued, including
Australia and the European Commission.

In 2009, the Australia Productivity Commission issued a report on the country’s antidumping sys-
tem.?” That report recommended reforms to the antidumping system to help ensure that “measures
are not imposed if they are likely to be ineffectual or otherwise disproportionately or unreasonably
costly for downstream entities.” In 2011, the Australian government announced that downstream
industries would be provided support to actively participate in antidumping investigations.?

Similarly, in January of 2018, the European Union announced changes and modernizations to
its antidumping rules that “take into account the interests of EU producers, users and importers
alike.”” The European Commission aims to make the EU’s antidumping system more effective and
more transparent, while recognizing that antidumping measures affect businesses at various levels
of the value chain in different ways. In its announcement to modernize trade defense instruments,
the European Commission stated, “The overhaul covers a broad range of aspects relating to the way
the European Commission carries out trade defense investigations for the benefit of EU producers
and other businesses, including importers and downstream industries that depend on imports.”
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CONCLUSION

Because the US International Trade Commission is not allowed to consider the potential down-
stream effects of antidumping, countervailing duties, or safeguards when determining trade rem-
edy regulations, laws intended to remedy unfair competition in one sector can end up causing
disproportionately large costs to downstream sectors and users—and have a negative net effect
on the national economy.

The damaging effects of these policies have been concentrated largely in American manufactur-
ing. Over half of the current 400-plus antidumping and countervailing duties are on iron and steel
products that a wide swath of American manufacturers need access to in order to be competitive
both at home and abroad.

A small revision to the relevant trade statutes to account for these downstream economic effects
would promote transparency, fairness, and efficiency in US trade policy.
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NOTES

1. “Downstream industries and users” refers to any firm or individual that uses the product either as an intermediate
input or a final consumption good.

2. Material injury is generally defined as injury resulting in damages of a substantial nature, as distinguished from merely
nominal damages.

3. The relevant statute is title 19, chapter 4 of the US Code (The Tariff Act of 1930), as added to and amended by sub-
sequent laws, namely subtitle 1V, sections 1671-1677n. For a detailed explanation of the process, see US International
Trade Commission, “Understanding Antidumping & Countervailing Duty Investigations, Antidumping and Counter-
vailing Duty Laws under the Tariff Act of 1930,” accessed April 10, 2018, https://www.usitc.gov/press_room
/usad.htm; US International Trade Commission, Antidumping and Countervailing Duty Handbook, Fourteenth Edi-
tion, June 2015.
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