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Chairman Cicilline, Ranking Member Sensenbrenner, and distinguished members of the Subcommittee 
on Antitrust, Commercial, and Administrative Law. 
 
My name is Jennifer Huddleston and I am a research fellow at the Mercatus Center at George Mason 
University. My research focuses primarily on the intersection of law and technology, including issues 
related to data privacy and antitrust. Therefore, I welcome the opportunity to submit a statement 
regarding the potential need for and effect of a government intervention, via antitrust, into various 
digital spaces; and what the potential consequences of such an intervention might be, particularly with 
regards to privacy concerns. 
 
In this statement for the record, I will focus on three key points: 
 

1. The dynamic nature of the technology industry makes it difficult to utilize traditional 
antitrust tools. 

2. The focus for antitrust should remain on consumer welfare. 
3. There is no guarantee that breaking up technology giants would resolve other technology-related 

concerns, such as issues surrounding data privacy, and it might even exacerbate these concerns. 
 
DIFFICULTIES IN APPLYING TRADITIONAL ANTITRUST IN A HIGHLY DYNAMIC INDUSTRY 
Technology is a highly dynamic industry, and it is often difficult to define the market and competitors 
for many of the largest and most successful companies. Just over a decade ago, headlines expressed 
concerns about MySpace’s natural monopoly,1 how Yahoo won the search wars,2 and what to do about 
the potential walled gardens and lack of interoperability of AOL Instant Messenger.3 However, not only 
did competitors emerge to challenge these once seemingly invincible giants, new and different 
technologies changed the nature of the very markets in which they were competing. This dynamism can 
make it difficult to determine the relevant market when determining if a firm is a monopoly. As 
Geoffrey Manne and Alec Stapp point out, antitrust regulation takes a static view of the competition in 

	
1 Victor Keegan, “Will MySpace Ever Lose Its Monopoly?,” Guardian, February 8, 2007. 
2 Randall E. Stross, “How Yahoo! Won the Search Wars,” Fortune, March 2, 1998. 
3 Christopher Koopman and Michael Kotrous, “AIM’s Demise Illustrates the Fluidity of the Tech Market,” The Hill, October 16, 2017. 
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the industry and can fail to anticipate the dynamic changes and innovations that change the nature of 
the markets and competition.4 
 
Competition in many of these markets comes not only from new entrants, but from the emergence of 
new options that change the entire nature of the market. Antitrust can be focused only on the 
immediate situation, and by the time a case concludes, the dynamics of the industry may have changed 
substantially. As the Competitive Enterprise Institute’s Ryan Young writes, “Markets are ongoing-long-
term processes but antitrust cases are often short-term reactions to temporary situations—even if they 
sometimes last so long as to outlive the problem they seek to address.”5 For example, as my colleague 
Adam Thierer and I discussed, the 13-year-long case against IBM failed to foresee the emergence of 
new competitors via the personal computing revolution that occurred by the case’s end, and the 11-year-
long Microsoft case missed the emergence of today’s search engines, social media, and mobile-based 
internet.6 These days few are concerned about competition in long-distance service, not only because of 
the breakup of AT&T via antitrust, but because of the innovations that changed the market for 
communications like cell phones and the internet.7 
 
Such dynamic changes can occur in any field, but they seem particularly at issue when considering “Big 
Tech.” The pace of adoption of new technologies only seems to be increasing,8 so the market that exists 
for today’s technology giants might look entirely different within a short time frame, owing to 
innovative changes as well as new entrants. In an earlier era, it was easier to determine potentially 
harmful monopolies in stable, established sectors; however, in the case of many of the information 
technologies, this determination would be more difficult.9 
 
This is not to say that antitrust may never be an appropriate tool. Rather, in a rapidly changing field, 
market definition is difficult, and innovation may change the nature competition. In one survey, fewer 
than 16 percent of American consumers responded that they thought today’s online giants could not be 
replaced by a better competitor.10 Some evidence indicates that individuals may already be looking for 
new options. For example, in a Pew Research survey of teenagers, 35 percent of respondents reported 
that Snapchat was the platform they use most often.11 
 
Regulators and policymakers should carefully consider when antitrust is a necessary intervention and 
when innovation may provide a better solution for both entrepreneurs and consumers. 
 
CONSUMER HARM AND ANTITRUST IN THE DIGITAL MARKET 
Another key element of antitrust enforcement has been its focus on anticompetitive behavior’s harm to 
consumers. While some practices are considered so inherently anticompetitive that they have been 
deemed per se violations,12 the current approach to antitrust enforcement mostly applies the consumer 

	
4 Geoffrey Manne and Alec Stapp, “This Too Shall Pass: Unassailable Monopolies That Were in Hindsight Eminently Assailable,” 
Truth on the Market, April 1, 2019. 
5 Ryan Young, “Antitrust Basics: Think Long Term, Not Just Short Term,” Competitive Enterprise Institute (blog), August 23, 2019. 
6 Adam Thierer and Jennifer Huddleston, “Facebook and Antitrust, Part 3: Will Structure Remedies Solve Alleged Problems?,” 
The Bridge, June 18, 2019. 
7 Thierer and Huddleston, “Facebook and Antitrust, Part 3.” 
8 Rita Gunther McGrath, “The Pace of Technology Adoption Is Speeding Up,” Harvard Business Review, November 25, 2013. 
9 Adam Thierer and Jennifer Huddleston, “Facebook and Antitrust, Part 1: What Is the Relevant Market?,” The Bridge, June 7, 2019. 
10 NetChoice, “American Consumers Reject Backlash against Tech,” accessed September 5, 2019, https://netchoice.org/techlashpoll/. 
11 Monica Anderson and JingJing Jiang, Teens, Social Media & Technology 2018 (Washington, DC: Pew Research Center, 2018). 
12 Federal Trade Commission, “Dealings with Competitors,” accessed September 5, 2019, https://www.ftc.gov/tips-advice 
/competition-guidance/guide-antitrust-laws/dealings-competitors. 
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welfare standard rather than a more subjective measure that focuses on non-price-based metrics, such 
as a general opposition to the mere size of a large company.13 
 
Prior to greater acceptance of the consumer welfare standard, a more discretion-based approach 
focused on the “rule of reason” that created some uncertainty about what would be considered a 
violation as policy climates and judges viewed certain practices differently.14 Proponents of this 
approach express greater concern about the effect on other competitors than on the consumers 
themselves and are more likely to express concerns about bigness itself.15 However, as my Mercatus 
colleague Andrea O’Sullivan points out in her analysis of contemporary calls to return to a more policy-
focused standard, research indicates that the relationship between concentration and dynamism or 
competition is more complex than it may initially appear.16 A shift away from the consumer welfare 
standard focuses on a narrow view of what competition should look like rather than examining the 
effect on consumers of these behaviors. 
 
One benefit of the consumer welfare standard is its ability to provide more certainty while also adapting 
to technological changes and an increasingly global market.17 As the Information Technology and 
Innovation Foundation’s Joe Kennedy argues, the consumer welfare standard is able to handle antitrust 
concerns about potential anticompetitive behavior such as manipulating search results to favor one’s 
own services over a competitor’s or leveraging monopoly power in specific defined relevant markets 
such as advertising.18 
 
The adaptability of the objective consumer welfare standard includes the ability to handle questions 
regarding today’s services offered free of charge to consumers by many tech companies.19 Under the 
consumer welfare standard, it is difficult to see where consumers are harmed by large tech 
companies, and consumers may even benefit from the current model for providing services.20 As 
Adam Thierer and I wrote, in order to resolve some of the concerns about these free services, a 
company would have to raise its prices and restrict its output, diminishing the benefits and value 
consumers find in its free-for-use service.21 Similarly, Andrea O’Sullivan points out that shifting away 
from a consumer welfare standard could lead to keeping prices high and benefit interest groups 
rather than consumers.22 That is not to say harm could never occur for a free-of-charge service but 
that antitrust should continue to focus on the potential harm to consumer welfare rather than an 
amorphous set of policy concerns. 
 
The consumer welfare standard remains a balanced and objective approach that can respond to 
potentially anticompetitive behaviors while retaining the benefits for consumers and certainty for 
companies. It remains objective while adapting to today’s digital age. 
 

	
13 Andrea O’Sullivan, “What Is ‘Hipster Antitrust?’,” The Bridge, October 18, 2018. 
14 The “rule of reason” relies on judges’ discretion in identifying unreasonable restraints of trade violations and antitrust laws in 
addition to existing per se violations. See Ryan Young, “Antitrust Basics: Rule of Reason Standard vs. Consumer Welfare 
Standard,” Competitive Enterprise Institute (blog), July 8, 2019. 
15 O’Sullivan, “What Is ‘Hipster Antitrust?” 
16 O’Sullivan. 
17 Joe Kennedy, Why the Consumer Welfare Standard Should Remain the Bedrock of Antitrust Policy (Washington, DC: 
Information Technology & Innovation Foundation, 2018), 9. 
18 Kennedy, Why the Consumer Welfare Standard Should Remain, 13. 
19 Adam Thierer and Jennifer Huddleston, “Facebook and Antitrust, Part 2: Where Is the Consumer Harm?,” The Bridge, June 12, 
2019; Kennedy, Why the Consumer Welfare Standard Should Remain, 13–14. 
20 Thierer and Huddleston, “Facebook and Antitrust, Part 2.” 
21 Thierer and Huddleston. 
22 Andrea O’Sullivan, “Will Antritrust Action Against Big Tech Resolve Anything?,” Reason, June 11, 2019. 
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THE IMPORTANCE OF USING THE APPROPRIATE POLICY TOOL TO ADDRESS CONCERNS 
Often conversations about antitrust and “Big Tech” are part of a larger “techlash” conversation with a 
litany of complaints and concerns—from data privacy and fake news to alleged political bias and 
“addiction.”23 Antitrust is a powerful tool, but when it comes to today’s technology giants, it could be 
more of a sledgehammer than a scalpel. Concerns about data privacy, fake news, or online content will 
need a more targeted approach than antitrust would provide.24 
 
Not only could a breakup of such companies fail to address these concerns, in some cases, the fractured 
entities might actually exacerbate the problems. For example, as Tyler Cowen argues, the currently 
integrated companies are able to keep certain elements less ad driven or more privacy centric because 
they are able to rely on the revenue earnings of the main company as a whole.25 Smaller entities would 
no longer be able to rely on such cross-subsidization and might need to pursue those same disfavored 
advertising or data behaviors themselves.26 
 
Similarly, there is no guarantee that the smaller entities would be any better at content moderation or 
addressing other concerns than the current players would. In order to ensure effectiveness, the 
firewalls between these new separate entities would have to be strictly maintained, likely leading to 
increased concerns about walled gardens and interoperability.27 As Adam Thierer and I have discussed, 
this would require companies to forgo new services or capabilities that consumers want and increase 
costs to consumers through both direct and indirect costs such as increased search costs to find the 
same information or tools.28 At the same time, such a proposal would also require burdensome 
regulatory requirements that may or may not actually improve competition and consumer welfare.29 
 
Policymakers should look for ways of educating and empowering consumers to make choices that 
reflect their own preferences for data usage and technology rather than assuming that breaking up 
today’s tech companies will address data privacy and other technological concerns.30 Policymakers 
should consider a targeted approach by looking at existing tools for targeted enforcement and focusing 
on those areas of agreed-upon harm or failure when developing new tools.31 Antitrust is a powerful tool, 
but it is not a silver bullet for a plethora of policy concerns. As such, it should be used for its intended 
purpose of preventing anticompetitive behaviors that harm consumers rather than for resolving 
concerns such as data privacy, to which it is an ill-fitted tool. 
 
CONCLUSION 
America is a leader in many technologies, including the internet, in part because of the permissionless 
policy framework that created low barriers to entry and allowed entrepreneurs to find unique ways to 
serve consumers.32 Technology continues to evolve and change in a dynamic fashion. Sometimes the best 
competition comes from unexpected sources that change the nature of the market and topple once 
seemingly unstoppable giants.33 With this in mind, while antitrust laws do serve a purpose when it comes 
to consumer protection and competition in the free market, the focus should remain on consumer welfare 
rather than seeing antitrust as a way to address a variety of policy concerns for which it is ill-suited. 

	
23 Thierer and Huddleston, “Facebook and Antitrust, Part 3.” 
24 Thierer and Huddleston. 
25 Tyler Cowen, “Breaking Up Facebook Would Be a Big Mistake,” Slate, June 13, 2019. 
26 Cowen, “Breaking Up Facebook.” 
27 Thierer and Huddleston, “Facebook and Antitrust, Part 3.” 
28 Thierer and Huddleston. 
29 Thierer and Huddleston. 
30 Roslyn Layton, “Keys for a Consumer-Centric Approach to Online Privacy,” AEIdeas, September 26, 2018. 
31 Jennifer Huddleston, “Four Questions to Consider When Debating Potential Data Privacy Policy,” The Bridge, April 25, 2019. 
32 Adam Thierer, Permissionless Innovation: The Continuing Case for Comprehensive Technological Freedom (Arlington, VA: 
Mercatus Center at George Mason University, 2016), 11–14. 
33 Adam Thierer and Jennifer Huddleston, “Facebook and Antitrust, Part 1.” 
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