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The Environmental Protection Agency (EPA) is seeking comments on its interim final rule titled, 
“Rescinding the Rule on Increasing Consistency and Transparency in Considering Benefits and 
Costs in the Clean Air Act Rulemaking Process” (hereafter referred to as the interim final rule).1 
The interim final rule will rescind a different final rule (hereafter referred to as the benefit-cost 
rule) enacted under the previous administration, which imposes certain benefit-cost analysis 
requirements on EPA regulations implemented under the Clean Air Act (CAA).2 

I appreciate the opportunity to submit this public comment on the interim final rule. The 
Fourth Branch Project at the Mercatus Center at George Mason University is dedicated to 
advancing knowledge about the effects of regulation on society. As part of its mission, scholars 
conduct careful and independent analysis that employs contemporary economic scholarship to 
assess regulations and their effects on economic opportunities and societal well-being. 

This comment provides information to the EPA about problematic analytical practices at the 
agency, practices that the benefit-cost rule—which the EPA is currently seeking to rescind—could 
start to address. The move to rescind therefore raises an alarm about the EPA’s commitment to 
rational, evidence-based policy. The following are three aspects in which the EPA’s benefit-cost 
analysis is currently deficient: 

1. Environmental Protection Agency, Rescinding the Rule on Increasing Consistency and Transparency in Considering Benefits
and Costs in the Clean Air Act Rulemaking Process, 86 Fed. Reg. 26406 (May 14, 2021).
2. Environmental Protection Agency, Increasing Consistency and Transparency in Considering Benefits and Costs in the Clean
Air Act Rulemaking Process, 85 Fed. Reg. 84130 (December 23, 2020).
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a. EPA benefit-cost analysis appears to be irrational. 
b. EPA benefit-cost analysis is not in compliance with aspects of existing executive orders and 

the EPA’s own guidance on benefit-cost analysis. 
c. The existing process appears insufficient to address these problems. Hence, the EPA 

strongly needs further enforcement mechanisms, such as the benefit-cost rule that the EPA 
is repealing. 

 
EPA BENEFIT-COST ANALYSIS APPEARS TO BE IRRATIONAL 
A market failure arises when transaction costs or a lack of property rights prevent beneficial trades 
from occurring that otherwise would have made society better off. A common list of market 
failures includes externalities, asymmetric information, underprovision of public goods, and 
monopoly power. However, in recent years economists have identified another source of market 
failure, known as a “behavioral market failure.”3 A behavioral market failure results from any one 
of an array of cognitive biases that lead individuals to act in a manner that is not perfectly in 
alignment with their own interests. 

A market failure occurs “when the outcome of an economic transaction is not completely 
efficient” (emphasis added).4 The word “completely” is important here, because any market that 
has not totally exhausted all beneficial gains from trade, thereby resulting in a Pareto efficient 
competitive outcome, is said to fail according to the standard, neoclassical theory.5 This logic can 
be extended to the realm of behavioral economics. An action can be judged to be irrational if it is 
not perfectly rational. Such an action therefore constitutes a failure of rationality and can be 
labeled a behavioral market failure.6 

In recent years, scholars have also noted that the same cognitive biases that lead to irrational 
behavior in the marketplace also affect regulators in the government, thereby leading to 
“behavioral government failures.”7 This development should not be surprising, given that 
regulators are human too. The EPA’s current regulatory analysis practices exhibit a plethora of 
cognitive biases in action, amounting to a case of behavioral government failure. This fact has 
relevance to the benefit-cost rule, which the EPA is repealing, because it was presumably intended 
to address the EPA’s less-than-adequate CAA economic analyses. 

Neglecting opportunity costs, anthropomorphizing society, and excessive short-term 
thinking are three examples of cognitive bias that repeatedly show up in EPA benefit-cost analyses. 

 
3. James Broughel, “The Tradeoffs between Energy Efficiency, Consumer Preferences, and Economic Growth,” in Regulation 
and Economic Opportunity: Blueprints for Reform, ed. Adam Hoffer and Todd Nesbit (Logan, UT: Center for Growth and 
Opportunity at Utah State University, 2020), 221–45. 
4. Encyclopaedia Britannica Online, Academic ed., s.v., “Market Failure,” accessed June 8, 2021, https://www.britannica.com 
/topic/environmental-economics/Market-failure. 
5. Francis M. Bator, “The Anatomy of Market Failure,” Quarterly Journal of Economics 72, no. 3 (1958): 351–79. 
6. In this way, the term “irrational” has a technical meaning, one that is more precise than alternative terminology sometimes 
used, such as “bounded rationality.” “Irrational” draws a clear distinction between rational and irrational and between markets 
failing and not failing by holding rationality up to a standard of perfection. Bounded rationality, by contrast, implies that a 
behavior is rational within some domains, whereas that behavior is irrational outside that space. But the boundary is vague and 
undefined. For a defense of the term “bounded rationality” and criticism of “irrational,” see Cass R. Sunstein, “Misconceptions 
about Nudges,” Journal of Behavioral Economics for Policy 2, no. 1 (2018): 61–67. 
7. W. Kip Viscusi and Ted Gayer, “Behavioral Public Choice: The Behavioral Paradox of Government Policy,” Harvard Journal of 
Law and Public Policy 38, no. 3 (2015): 973–1007; Michael David Thomas, “Reapplying Behavioral Symmetry: Public Choice and 
Choice Architecture,” Public Choice 180 (2019): 11–25. 

https://www.britannica.com/topic/environmental-economics/Market-failure
https://www.britannica.com/topic/environmental-economics/Market-failure
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OPPORTUNITY COST NEGLECT 
Opportunity cost neglect occurs when individuals do not “explicitly consider the outside goods 
that an expenditure displaces” or, more generally, when there is an “underweighting of 
opportunity costs” in decision-making.8 EPA regulatory analysis systematically fails to account for 
opportunity cost adequately because the EPA confuses two analytical concepts: the social discount 
rate and the opportunity cost of capital. 

It is incorrect to use a social discount rate for the purposes of accounting for the opportunity 
cost of capital for “projects with benefits that are nonpecuniary, such as investments that reduce 
health or environmental risk.”9 In such cases, the appropriate tool is a shadow price (or, similarly, a 
marginal cost of funds factor).10 Virtually all EPA regulations have benefits that are nonpecuniary 
because EPA rules address health or environmental risk. Yet EPA almost never uses the shadow 
price method, which is the correct way to account for the opportunity cost of capital for 
environmental regulations. 

Consequently, EPA analysis is systematically biased in favor of regulations, because capital 
investments that are displaced through compliance with EPA regulations receive too little weight 
in analysis relative to the nonpecuniary health or environmental benefits that the EPA strives to 
achieve with its rules. Consider the following simple example: a regulation displaces $1 million 
worth of capital investment next year in order to achieve $1 million of nonpecuniary 
environmental benefits the same year. If one assumes that no other benefits or costs accrue from 
this regulation, then according to current EPA practices, these benefits and costs would be 
discounted at the same rate and thus would have the same present value. Therefore, regardless of 
what social discount rate is used, the net present value of this regulation would be zero, according 
to the current EPA practice to discount all benefits and costs using a single discount rate, without 
adjusting the value of capital investment in any way. 

This line of reasoning suggests that the EPA would presumably be indifferent between the 
hypothetical regulation going into effect and it not going into effect (since the policy has a net present 
value of zero). But this clearly cannot be right. Capital investment has a higher opportunity cost than 
an equivalent dollar value of consumption or nonmarket investment. By the EPA’s logic, society 
should be indifferent between investing 70 percent of national income and consuming it, yet these 
alternatives have radically different implications. By most reasonable standards, the hypothetical 
regulation should fail a benefit-cost test. But by the EPA’s standard, it would not fail such a test. The 
EPA’s analysis gives too much weight to nonpecuniary outcomes relative to capital investment; 
therefore, displaced investments are underweighted (resulting in opportunity cost neglect).11 

In the interim final rule preamble, the EPA notes that the benefit-cost rule would have 
“expanded the universe of CAA rulemakings for which the EPA would be required to conduct BCAs 
[benefit-cost analysis] without justifying why such expansion was necessary or appropriate.”12 The 

 
8. Shane Frederick et al., “Opportunity Cost Neglect,” Journal of Consumer Research 36, no. 4 (2009): 553–61; Richard Thaler, 
“Toward a Positive Theory of Consumer Choice,” Journal of Economic Behavior and Organization 1, no. 1 (1980): 39–60. 
9. David F. Burgess, “The Appropriate Measure of the Social Discount Rate and Its Role in the Analysis of Policies with Long-
Run Consequences” (Mercatus Symposium, Mercatus Center at George Mason University, Arlington, VA, 2018). 
10. Burgess, “The Appropriate Measure of the Social Discount Rate.” 
11. Note that capital investments induced by EPA regulations also receive too little weight in analysis relative to nonpecuniary 
benefits and costs. 
12. Environmental Protection Agency, Rescinding the Rule on Increasing Consistency and Transparency in Considering Benefits 
and Costs in the Clean Air Act Rulemaking Process, 86 Fed. Reg. 26406, 26408–09 (May 14, 2021). 
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benefit-cost rule would have expanded the use of benefit-cost analysis beyond “economically 
significant” rules to “significant” CAA rules as well. The EPA claims the previous administration 
failed to justify this expansion. However, as a result of opportunity cost neglect, many rules labeled 
as significant are likely to be economically significant for the simple reason that the EPA as a general 
practice ignores or underweights the compounding returns of capital investments. The requirement 
for increased scrutiny of significant rules therefore seems necessary, reasonable, and appropriate. 

 
ANTHROPOMORPHIC BIAS 
Anthropomorphism occurs when people “ascribe human properties to non-human things.”13 
Anthropomorphic bias “arises as a consequence of our consciousness of selves and others as 
embodied beings.” Thus, people have a tendency to attribute human characteristics such as 
purpose and agency to nonhuman objects, entities, and systems, which have no such 
characteristics. Anthropomorphic bias “can be understood as an innate existential tendency of 
human embodied thought, thereby presenting a potential problem to the fields of the philosophy of 
science and embodied cognition, and to social scientific experimental design and interpretation.”14 

This type of bias has relevance to EPA benefit-cost analysis because the EPA ascribes 
characteristics of individuals to society in its regulatory analysis. For example, Office of 
Management and Budget (OMB) Circular A-4 notes that the 3 percent social discount rate 
employed in virtually all EPA regulatory analyses represents “the rate at which ‘society’ discounts 
future consumption flows to their present value.”15 Of course, society does not discount anything 
because society is not an individual with agency or preferences, including time preference. Yet the 
EPA routinely makes this mistake in its regulatory analyses. (The EPA’s mistake is also a fallacy of 
composition, which occurs when someone assumes that something true at one level of analysis is 
also true at a more aggregated level of analysis.) 

The EPA’s position that society possesses characteristics of individuals likely stems from the 
Ramsey growth model, which is often referred to in the literature on social discounting (and in 
EPA guidelines). In the Ramsey framework, analysts adopt the perspective “of a social planner who 
weighs the utilities of present and future generations or those preferences of the current 
generations regarding future generations.”16 This social planner exists outside of society, as if 
choosing from a place of impartiality,17 and this abstraction can be thought of as a proxy for the 
current generation’s welfare. However, evidence and science should be at the center of the EPA’s 
decision-making, not a desire to please an abstract social planner or an embodied notion of society. 
 
PRESENT BIAS 
Economists Ted O’Donoghue and Matthew Rabin define present-biased preferences as follows: 
“When considering trade-offs between two future moments, present-biased preferences give 
stronger relative weight to the earlier moment as it gets closer.”18 The EPA’s benefit-cost analysis is 

 
13. Luke Strongman, “The Anthropomorphic Bias: How Human Thinking Is Prone to Be Self-Referential” (working paper no. 4-
07, Open Polytechnic of New Zealand, Lower Hutt, New Zealand, February 2008). 
14. Strongman, “The Anthropomorphic Bias.” 
15. Office of Management and Budget, Circular A-4, 2003. 
16. Environmental Protection Agency, Guidelines for Preparing Economic Analysis, December 17, 2010, 6–12. 
17. It is not hard to see the religious connotations here. James Broughel, “Take the Religion out of Regulation,” The Hill, 
February 19, 2019. 
18. Ted O’Donoghue and Matthew Rabin, “Doing It Now or Later,” American Economic Review 89, no. 1 (1999): 103–24. 
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an example of present bias in action, because the analysis gives complete weight to the present 
moment. Thus, as two moments get closer, when the closer moment becomes the present, it gets 
complete weight in the EPA’s analysis, whereas the future moment gets no weight (or, 
alternatively, the future moment gets whatever weight people in the present moment decide to 
give to the future moment).19 

Benefit-cost analysis has a grounding in general equilibrium theory.20 However, the notion of 
a competitive general equilibrium is itself biased toward the present. As Nobel laureate Gerard 
Debreu notes, “the economy is considered as of a given instant called the present moment.”21 Thus, 
the economy can be understood “as a stationary state, in which all choices are made once and for 
all” in the present moment.22 Time enters the analysis to the extent that goods are distinguished 
from one another in terms of their location and delivery date, but the choice of how to allocate 
resources is based on preferences and production sets in a single instantaneous moment: the 
present. General equilibrium theory, and benefit-cost analysis that is based on it, is a static, 
present-biased framework.  

The EPA, in the preamble to the interim final rule, notes that the benefit-cost rule “was not 
necessary,”23 that it “lacked a rational basis,”24 and furthermore that the previous administration 
“failed to articulate a rational basis for” it.25 What the earlier discussion highlights is that it is the 
EPA’s own benefit-cost analysis that often lacks a rational basis. Stronger enforcement 
mechanisms are almost certainly needed to correct for the cognitive defects found in EPA analysis, 
including analysis for CAA rules. Notably, all of the deviations from rationality discussed here 
relate in some form to discounting. Perhaps this is not surprising, given that “many of the biases 
identified by behavioral economists, who study the intersection of economics and psychology, 
relate to situations involving tradeoffs that occur over time.”26 

 
EPA BENEFIT-COST ANALYSIS FAILS TO COMPLY WITH ASPECTS OF ITS OWN GUIDANCE AND 
EXISTING EXECUTIVE ORDERS ON REGULATORY ANALYSIS 
The EPA claims that the benefit-cost rule could have resulted in misleading net benefit 
calculations because, for example, of the way the that the benefit-cost rule would have required 
the EPA to report benefits information by transparently breaking it down into its different 
subcomponents. However, the EPA’s analysis already produces misleading net benefit calculations 
that are not consistent with what its own interim final rule claims EPA analysis measures. 

 
19. Benefit-cost analysis generally, and the discounted utility model upon which it is based, is sometimes referred to as a 
“dictatorship of the present” for this reason. James Broughel, “The Unlikely Story of American Regulatory Socialism,” Quarterly 
Journal of Austrian Economics 24, no. 1 (2021): 147–65. 
20. Anthony E. Boardman et al., “Efficiency without Apology: Consideration of the Marginal Excess Tax Burden and 
Distributional Impacts in Benefit–Cost Analysis,” Journal of Benefit-Cost Analysis 11, no. 3 (2020): 457–78. 
21. Gerard Debreu, Theory of Value: An Axiomatic Analysis of Economic Equilibrium (New Haven, CT, and London: Yale 
University Press, 1959), 28. 
22. Tjalling C. Koopmans, Three Essays on the State of Economic Science (New York, Toronto, London, MacGraw-Hill Book 
Company, 1957: Mansfield Center, CT: Martino Publishing, 2013), 60. Citation refers to the Martino edition. 
23. Environmental Protection Agency, Rescinding the Rule on Increasing Consistency and Transparency in Considering Benefits 
and Costs in the Clean Air Act Rulemaking Process, 86 Fed. Reg. 26406, 26407, 26408 (May 14, 2021). 
24. Environmental Protection Agency, Rescinding the Rule on Increasing Consistency and Transparency in Considering Benefits 
and Costs in the Clean Air Act Rulemaking Process, 86 Fed. Reg. 26406, 26407 (May 14, 2021). 
25. Environmental Protection Agency, Rescinding the Rule on Increasing Consistency and Transparency in Considering Benefits 
and Costs in the Clean Air Act Rulemaking Process, 86 Fed. Reg. 26406, 26408 (May 14, 2021). 
26. James Broughel, “The Irrationality of Market Failure Theory,” Regulatory Review, March 9, 2021. 
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The EPA states in the interim final rule that its “BCAs assess economic efficiency by asking 
whether it is theoretically possible for those who gain from the policy to fully compensate those 
who lose and remain better off. When the answer to this question is ‘yes,’ then net benefits are 
positive.”27 Intratemporally, it is true that the costs and benefits of EPA air rules are measured in 
terms of consumer willingness to pay or something similar and are expressed in monetary units. 
However, intertemporally, benefits and costs are converted into units on a common social welfare 
scale through the practice of discounting. These social welfare units are not equivalent to money 
and therefore do not answer the question of “whether it is theoretically possible for those who gain 
from the policy to fully compensate those who lose and remain better off.” Thus, the EPA’s benefit-
cost analysis does not measure economic efficiency as defined by the EPA itself. 

This lack of a coherent economic measure also means that the EPA violates at least two 
executive orders related to regulatory analysis. Executive Order 12866 requires “an assessment of 
the potential costs and benefits of the regulatory action,” for all significant rules.28 Executive Order 
13563, issued by President Barack Obama in 2011, reaffirms the principles of Executive Order 
12866,29 as did a recent memorandum from President Joe Biden.30 As Circular A-4 notes, “In 
presenting the stream of benefits and costs, it is important to measure them in constant dollars” 
(emphasis added).31 According to EPA guidelines,32 the benefit-cost “ratio indicates the benefits 
expected for each dollar of costs.” The EPA violates its own guidelines and the requirements of 
Executive Order 12866 because “an assessment of potential costs and benefits” should be measured 
in dollars, not the arbitrary social welfare scale that the EPA is using. The EPA chastised the 
previous administration for not demonstrating “that an actual or theoretical problem existed.”33 If 
the fact that the EPA’s so-called benefit-cost analysis does not measure either costs or benefits isn’t 
evidence that a problem exists, it is hard to know what would constitute evidence. 

 
THE EXISTING PROCESS IS INSUFFICIENT 
The EPA has concluded that “existing directives under E.O. 12866 and guidance to conduct BCAs 
for economically significant rules, while retaining flexibility in analyzing costs, benefits, and other 
factors for non-economically significant rules, strike the better balance between agency resources 
and the information provided by economic analysis for such rules.”34 Furthermore, the EPA notes 
that “existing guidance affords flexibility for the EPA to conduct the type of analysis warranted by 

 
27. Environmental Protection Agency, Rescinding the Rule on Increasing Consistency and Transparency in Considering Benefits 
and Costs in the Clean Air Act Rulemaking Process, 86 Fed. Reg. 26406, 26413 (May 14, 2021). 
28. Exec. Order No. 12866, 58 Fed. Reg. 51735 (October 4, 1993). 
29. Exec. Order No. 13563, 76 Fed. Reg. 3821 (January 21, 2011). 
30. Executive Office of the President, Modernizing Regulatory Review, 86 Fed. Reg. 7223 (January 20, 2021). 
31. Office of Management and Budget, Circular A-4, 32. 
32. Environmental Protection Agency, Guidelines for Preparing Economic Analysis, xi, A-14. EPA guidelines also state that “the 
economic valuation of an environmental improvement is the dollar value of the private goods and services that individuals 
would be willing to trade for the improvement at prevailing market prices” (emphasis added). Environmental Protection 
Agency, Guidelines for Preparing Economic Analysis, 7-7. 
33. Environmental Protection Agency, Rescinding the Rule on Increasing Consistency and Transparency in Considering Benefits 
and Costs in the Clean Air Act Rulemaking Process, 86 Fed. Reg. 26406, 26408 (May 14, 2021). 
34. Environmental Protection Agency, Rescinding the Rule on Increasing Consistency and Transparency in Considering Benefits 
and Costs in the Clean Air Act Rulemaking Process, 86 Fed. Reg. 26406, 26409 (May 14, 2021). 
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a particular rulemaking.”35 The EPA concludes, “Therefore, the EPA has determined that the 
existing process already provides sufficient consistency and transparency.”36 

Yet, as noted earlier, the EPA’s benefit-cost analysis routinely violates both its own guidance 
and existing executive orders. In fact, it is not even clear what EPA analysis is measuring. 
Moreover, this situation creates questions about the effectiveness of OMB review of EPA analysis, 
which serves the role of enforcing regulatory analysis guidelines and ensuring minimal quality 
control. More specifically, despite the Administrative Procedure Act, OMB review, provisions 
specific to the CAA, EPA economic analysis guidelines, and the fact that “presidents since the 
1970s have issued E.O.s directing agencies to conduct analyses of the economic consequences of 
regulations,”37 the problems highlighted earlier have been allowed to continue and fester for years 
with seemingly no course correction. It is difficult to lend credence to the belief that the existing 
process strikes a better balance or that EPA should be afforded flexibility to deviate even more 
from analytical best practices as it sees fit for particular rulemakings. Stronger enforcement 
mechanisms are surely needed to get the EPA’s analytical ship back on course. 

 
CONCLUSION 
In the preamble to the interim final rule, the EPA criticizes the previous administration, stating 
that it “failed to point to a single example of a rule promulgated under the CAA where problems 
emerged.”38 In fact, much more difficult than identifying instances of problematic regulatory 
analysis practices would be identifying instances of rational and coherent regulatory analysis 
conducted by the EPA. To EPA policymakers who seek examples of regulations that suffer from 
the problems described earlier, I refer to those rules from the EPA that appear in the annual OMB 
report to Congress on the benefits and costs of federal regulations.39 With perhaps only a few 
exceptions, virtually all of the EPA CAA analyses suffer from versions of the issues discussed here. 

The EPA is developing a dangerous attitude and hostility to science,40 which does not seem 
consistent with a recent memo from President Biden on “Restoring Trust in Government through 
Scientific Integrity.”41 The benefit-cost rule was intended to shore up some of the analytical 
failings at the EPA’s Office of Air and Radiation. By any reasonable standard, the EPA’s benefit-cost 
analysis practices have gone awry. 

 
ATTACHMENT 
James Broughel, “Why Is the EPA Denying Science in Its ‘Air’ Office?,” Forbes, May 28, 2021. 

 
35. Environmental Protection Agency, Rescinding the Rule on Increasing Consistency and Transparency in Considering Benefits 
and Costs in the Clean Air Act Rulemaking Process, 86 Fed. Reg. 26406, 26411 (May 14, 2021). 
36. Environmental Protection Agency, Rescinding the Rule on Increasing Consistency and Transparency in Considering Benefits 
and Costs in the Clean Air Act Rulemaking Process, 86 Fed. Reg. 26406, 26417 (May 14, 2021). 
37. Environmental Protection Agency, Rescinding the Rule on Increasing Consistency and Transparency in Considering Benefits 
and Costs in the Clean Air Act Rulemaking Process, 86 Fed. Reg. 26406, 26409 (May 14, 2021). 
38. Environmental Protection Agency, Rescinding the Rule on Increasing Consistency and Transparency in Considering Benefits 
and Costs in the Clean Air Act Rulemaking Process, 86 Fed. Reg. 26406, 26408 (May 14, 2021). 
39. These can be found at “Reports,” White House, accessed June 8, 2021, https://www.whitehouse.gov/omb/information 
-regulatory-affairs/reports/#ORC. 
40. See the attachment to this comment. James Broughel, “Why Is the EPA Denying Science in Its ‘Air’ Office?,” Forbes, May 
28, 2021. 
41. Executive Office of the President, Restoring Trust in Government through Scientific Integrity and Evidence-Based 
Policymaking, 86 Fed. Reg. 8845 (January 27, 2021). 

https://www.whitehouse.gov/omb/information-regulatory-affairs/reports/#ORC
https://www.whitehouse.gov/omb/information-regulatory-affairs/reports/#ORC
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The Environmental Protection Agency is walking back a commitment to
science-backed policy at its “air” office.

On May 14th, America’s biggest environmental regulator issued a notice to
rescind new cost-benefit analysis requirements at its Office of Air and
Radiation. It was just last December that the Trump administration
finalized the regulation now being tossed out, which aimed to shore up
EPA’s flailing analytical practices.

The EPA is already supposed to do cost-benefit analysis of the
consequences of various air pollution regulations. The repealed “cost-
benefit rule,” as it is known, would have put teeth into such requirements,
which have historically been weak. And it would have required the agency
to follow certain best-practices. Key effects: it would have made the
agency consider multiple alternative options before settling on a final
approach, and extended some analytical requirements to so-called
“significant” rulemakings (which have historically flown under the radar).
Perhaps most important, it would have required air rules to be based on
the best available science.

None of this should be controversial. The EPA, like other executive branch
regulatory agencies, is already required to produce “an assessment of the
potential costs and benefits” of its significant regulatory actions under a
separate Clinton-era executive order. The problem is that EPA has too
often failed to comply with the order, focusing on a narrow a range of
impacts or ignoring important tradeoffs.

The EPA’s self-binding rule sought to change these dynamics by creating a
stronger enforcement mechanism. Some Democrats, like former Obama
regulatory chief (and cost-benefit analysis supporter) Cass Sunstein, have
had nice things to say about the rule. Others have remained skeptical,
however.

https://www.federalregister.gov/documents/2021/05/14/2021-10216/rescinding-the-rule-on-increasing-consistency-and-transparency-in-considering-benefits-and-costs-in
https://www.federalregister.gov/documents/2020/12/23/2020-27368/increasing-consistency-and-transparency-in-considering-benefits-and-costs-in-the-clean-air-act
https://www.archives.gov/files/federal-register/executive-orders/pdf/12866.pdf
https://www.bloomberg.com/opinion/articles/2020-12-14/undoing-trump-regulations-may-divide-biden-s-coalition


MORE FOR YOU

Consumers Attribute Failure Of The Texas Power Grid To Flaw In Texas
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At The Department Of Energy, ‘Process’ Takes A Back Seat To Politics
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One provision that created controversy related to “co-benefits,” a fancy
term for benefits from a regulation that are ancillary to the problem a
policy is intended to address. For example, in a highly controversial
Obama-era air pollution regulation targeting mercury emissions, the
overwhelming majority of the benefits in EPA’s analysis came from
reducing a different pollutant, particulate matter.

The cost-benefit rule would have required that different categories of
benefits be identified in a summary section in the rulemaking. Despite
how the regulation was sometimes represented in the media, the EPA was
never going to “ignore” co-benefits. Rather, its air office would simply
have to transparently report where a regulation’s benefits come from.

The irony is that the requirement for how to present benefit information
was arguably one of the less important parts of the cost-benefit rule. The
Biden Administration could easily have dropped that provision if it found
it questionable. Then, the hard-to-argue-with parts of the rule could have
remained intact.

Instead, the Administration scrapped the whole thing. The notice
rescinding the cost-benefit rule stated that the Trump EPA “did not
explain how the pre-existing ample public process was inadequate” and
further that it “failed to articulate a rational basis for the rule, and did not
explain … that an actual or theoretical problem existed.”

https://www.forbes.com/sites/uhenergy/2021/05/28/consumers-attribute-failure-of-the-texas-power-grid-to-flaw-in-texas-laws/
https://www.forbes.com/sites/jamesbroughel/2021/06/09/at-the-department-of-energy-process-takes-a-back-seat-to-politics/
https://www.forbes.com/sites/jamesconca/2021/05/28/blackouts-and-megadroughts--decarbonization-without-a-good-plan-just-makes-them-worse/
https://www.epw.senate.gov/public/_cache/files/b/2/b269df79-8ef3-4897-8483-c5f33fb3ec62/01AFD79733D77F24A71FEF9DAFCCB056.41712hearingwitnesstestimonydudley.pdf
https://blog.ucsusa.org/derrick-jackson/epas-plan-to-ignore-co-benefits-will-cost-american-lives
https://www.govinfo.gov/content/pkg/FR-2021-05-14/pdf/2021-10216.pdf


Actually, the problems the cost-benefit rule was addressing are myriad.
Here are just a few:

To start, the “analysis” the EPA typically produces to comply with existing
executive orders is based on an arbitrary, hard-to-define notion of “social
welfare.” There may be value in measuring whatever EPA is measuring,
but it’s not an “assessment of the potential costs and benefits,” as is
required.

Second, EPA’s analysis is irrational. The EPA evaluates how a rulemaking
will affect wellbeing from the perspective of the current moment in time
only. It is what psychologists call “present biased,” in that it gives
inordinate weight to the short term at the expense of long-run concerns.
Relatedly, critical impacts of rules go systematically overlooked at EPA,
such as the impacts of displaced investments over time.

EPA administrator Michael Regan testifies before the Senate, April 20. GETTY IMAGES

For reasons like these, the EPA is not complying with existing executive
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orders related to regulatory analysis. Moreover, oversight from the Office
of Management and Budget—tasked with enforcing the existing cost-
benefit requirements—has historically been weak, as evidenced by the
overall low quality of analysis. This suggests other enforcement
mechanisms are needed.

The repeal of the cost-benefit rule follows another controversial action
from the Biden EPA to dismiss the members of two key science advisory
boards that give advice to the agency. Historically these members have
been appointed to multi-year terms and have carried over from one
administration to the next, so as to maintain some bipartisan balance and
independence from politics. Not so this year. By taking the unusual step to
dismiss the members, the Biden EPA is sending a clear message: If the
science doesn’t give the Administration the answers it wants, then it will
find new scientists.

By throwing out a commitment to adhere to sound analytical practices,
Biden’s EPA may find it easier in the short run to justify expensive air
regulations. But there will be long-run consequences. Ultimately what is at
stake is the EPA’s credibility. An openly hostile attitude to science and
rigorous economic analysis will not just mean worse outcomes for citizens
—it will erode the public’s trust in a system that many Americans already
feel is working against them.
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