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There are recent indications that the Federal Trade Commission (FTC) is seriously contemplat-
ing promulgating rules that address competition issues, specifically rules that define particular
unfair methods of competition. The FTC has extensive experience in issuing consumer protection
rules. FTC regulation of competition through rulemaking, however, would be at odds with a long
American tradition of relying on case-by-case antitrust adjudication, rather than rulemaking, to
deal with practices that harm the competitive process.

This longstanding history of avoiding a regulatory approach to antitrust enforcement counsels
caution. Before proceeding with competition rulemaking, the FTC should carefully consider
whether the benefits of such rulemaking would outweigh the costs, given the opportunity cost
of redirecting scarce FTC resources from antitrust enforcement initiatives to proposed rules.
Any cost-benefit appraisal should weigh both the legal risks and the potential economic policy
concerns (error costs and rule of law harms) that would attend competition rulemaking. Based
on these considerations, competition rulemaking is inappropriate. The FTC should stick with
antitrust enforcement as its primary tool for strengthening the competitive process and thereby
promoting consumer welfare.!

BACKGROUND ON FEDERAL ANTITRUST ADJUDICATION
As I explain in a recent primer, federal antitrust enforcement through case law prosecutions has
been a prominent feature of American political economy for over a century:?

US antitrust laws, broadly speaking, aim to curb efforts by firms to reduce competition in
the marketplace or to create or maintain monopolies. These laws proscribe certain merg-
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ers and business practices in general terms, leaving courts to decide in specific terms
which mergers and practices are illegal on the basis of the facts of each case. Courts have
applied the antitrust laws to changing markets, from a time of horses and buggies to the
present digital age. Yet for many years, US antitrust laws have had the same basic objective:
to protect the process of competition for the benefit of consumers, making sure that busi-
nesses have strong incentives to operate efficiently, keep prices down, and keep quality up.
Though imperfect in application (like all legal institutions), the modern consumer-welfare
approach to antitrust law has served the American public well.?

Two separate federal agencies, the US Department of Justice (DOJ) and the FTC, enforce anti-
trust law. The DOJ prosecutes in federal court alleged violations of the Sherman Antitrust Act of
1890, which bars (a) contracts, combinations, and conspiracies that unreasonably restrain trade
and (b) monopolization, attempted monopolization, and conspiracies to monopolize* The FTC
prosecutes antitrust violations under authority granted it by section 5(a)(1) of the Federal Trade
Commission Act of 1914, which declares illegal “unfair methods of competition in or affecting
commerce” (the courts have held that this language encompasses all Sherman Act violations as
well as other practices that harm competition but that may not fit neatly into categories of conduct
formally prohibited by the Sherman Act).’ Section 5 also authorizes the FTC to pursue internal
administrative actions that require parties to cease and desist from engaging in such anticom-
petitive actions.® The FTC and DOJ may file in federal court to enjoin violations of section 7 of
the Clayton Antirust Act of 1914, which prohibits mergers and acquisitions that may substantially
lessen competition.” In addition, the FTC (but not the DOJ) may challenge anticompetitive merg-
ers through administrative actions.

RULEMAKING AT THE FTC: A BRIEF HISTORY

Section 6(g) of the original Federal Trade Commission Act authorizes the FTC “to make rules
and regulations for the purpose of carrying out the provisions of this subchapter.”® This authority
largely lied dormant for almost half a century. After promulgating few rules before 1962, the FTC
issued a variety of rules over the next decade, focused on consumer protection, not competition.
Only one rule, dealing with price discrimination in men’s and boys’ tailored clothing,’ dealt solely
with an unfair method of competition. That 1968 rule apparently was never enforced,'* and it was
rescinded in 1994."

Section 6(g) rules are enacted pursuant to the informal rulemaking requirements of section 553
of the Administrative Procedure Act (APA), which apply to the vast majority of federal agency
rulemaking proceedings. Informal rulemaking is fairly straightforward:

The informal rulemaking process defined by the APA consists of four main steps. First,
Congress must pass legislation that either creates an administrative agency or gives guid-
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ance or directives to an existing agency. The legislation forms the basis for the rules, which
should be geared toward achieving the goals identified by Congress.

The second step is twofold: the agency must draft a proposed rule and publish notice of
the proposed rule.

The third step, known as the comment period, begins when the proposed rule is published
and continues for at least 30 days. During this time, members of the public may comment
on the proposed rule.

The fourth step, codification of the final rule, takes place once all periods for public com-
ment have passed and the agency has made any final revisions to the rule. Most rules have
an “effective date” set far enough into the future to allow affected parties to bring them-
selves into compliance.

In 1971, the FTC enacted a section 6(g) rule stating that it was both an “unfair method of compe-
tition” and an “unfair act or practice” for refiners or others who sell to gasoline retailers “to fail
to disclose clearly and conspicuously in a permanent manner on the pumps the minimum octane
number or numbers of the motor gasoline being dispensed.” In 1973, in the National Petroleum
Refiners case, the US Court of Appeals for the DC Circuit upheld the FTC’s authority to promul-
gate this and other binding substantive rules.’ The court rejected the argument that section 6(g)
authorized only nonsubstantive regulations regarding the FTC’s nonadjudicatory, investigative,
and informative functions, spelled out elsewhere in section 6.

In 1975, Congress granted the FTC specific consumer protection rulemaking authority (authoriz-
ing enactment of trade regulation rules dealing with unfair or deceptive acts or practices) through
section 202 of the Magnuson-Moss Warranty Act, which added section 18 to the Federal Trade
Commission Act. Section 18 imposes hearing-type requirements that are not found in APA infor-
mal rulemakings. As the FTC explains,

Under Section 18 of the FTC Act, 15 U.S.C. Sec. 57a, the Commission is authorized to pre-
scribe “rules which define with specificity acts or practices which are unfair or deceptive
acts or practices in or affecting commerce” within the meaning of Section 5(a)(1) of the
Act. Among other things, the statute requires that Commission rulemaking proceedings
provide an opportunity for informal hearings at which interested parties are accorded
limited rights of cross-examination. Before commencing a rulemaking proceeding, the
Commission must have reason to believe that the practices to be addressed by the rule-
making are “prevalent.” 15 U.S.C. Sec. 57a(b)(3).

Once the Commission has promulgated a trade regulation rule, anyone who violates the

rule “with actual knowledge or knowledge fairly implied on the basis of objective circum-
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stances that such act is unfair or deceptive and is prohibited by such rule” is liable for civil
penalties for each violation.

Magnuson-Moss consumer protection rulemakings impose adjudicatory-type hearings and other
specific requirements on the FTC, unlike more flexible section 6(g) APA informal rulemakings.
However, the FTC can obtain civil penalties for violation of Magnuson-Moss rules, something it
cannot do if 6(g) rules are violated. Since 1975, the FTC has promulgated only seven Magnuson-
Moss rules, reflecting the “slow and cumbersome” nature of those rulemakings,* according to
some scholarly critics.” The FTC has nevertheless issued a wide variety of substantive consumer
protection rules in recent decades under various special statutes directed at specific consumer
protection problems identified by Congress.’ Notably, however, the FTC has not enacted any 6(g)
competition rules in the nearly 50 years since the National Petroleum Refiners case was decided.

THE RENEWED CALL FOR FTC COMPETITION RULEMAKING: LEGAL RISKS

Very recently, momentum has been building in support of FTC competition rulemaking as a poten-
tial solution to allegedly inadequate antitrust enforcement. Highly publicized studies released in
2020 by the House Committee on Antitrust, Commercial, and Administrative Law and the Wash-
ington Center for Equitable Growth touted rulemaking as one among several reforms needed to
reinvigorate antitrust policy.”” Around the same time, a leading law review article authored by FTC
Commissioner Rohit Chopra and then-antitrust scholar (now FTC Chair) Lina Khan set forth
factors “that should weigh in favor of rulemaking.”>* Most significantly, on March 25, 2021, Act-
ing FTC Chair Rebecca Kelly Slaughter announced that she was establishing a rulemaking group
in the FTC’s Office of General Counsel, stating, “It is . .. time for the Commission to activate its
unfair methods of competition rulemaking authority in our increasingly concentrated economy,
and I am excited for this new rulemaking group to explore all the possibilities.”” Accordingly, at
this time a three-member majority of the five-member FTC is on record as supporting competi-
tion rulemaking.

Before launching section 6(g) competition rulemakings, however, the FTC would be well advised
first to weigh the legal risks and policy concerns associated with such an endeavor. Rulemakings
are resource-intensive proceedings and should not be lightly undertaken without an eye to their
feasibility and implications for FTC enforcement policy. In the following section, I first assess
the legal risks.

First, and Most Fundamentally, Does the FTC Have the Legal Authority to Promulgate
Substantive Competition Rules?

In a recent set of public comments filed with the FTC, the Antitrust Section of the American Bar
Association notes,
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The Commission’s [6(g)] rulemaking authority is buried within an enumerated list of
investigative powers, such as the power to require reports from corporations and part-
nerships, for example. Furthermore, the [FTC] Act fails to provide any sanctions for vio-
lating any rule adopted pursuant to Section 6(g). These two features strongly suggest that
Congress did not intend to give the agency substantive rulemaking powers when it passed
the Federal Trade Commission Act.??

Rephrased, this argument suggests that the structure of the Federal Trade Commission Act indi-
cates that the rulemaking referenced in section 6(g) is best understood as an aid to FTC processes
and investigations, not a source of substantive policymaking. Although the National Petroleum
Refiners decision rejected such a reading, that ruling came at a time of significant judicial deference
to federal agency activism and may be dated. Furthermore, the Antitrust Section of the American
Bar Association continues: “Given that Magnuson-Moss was enacted to address concerns raised by
National Petroleum Refiners and similar cases, it’s hard to see Section 6(g), with its vague and broad
language, as providing a firm footing for informal antitrust rulemaking by the Commission.”?

The US Supreme Court’s April 2021 decision in AMG Capital Management v. FTC further bolsters
the statutory structure argument that section 6(g) does not authorize substantive rulemaking.?*
In AMG, the court unanimously held that section 13(b) of the Federal Trade Commission Act,
which empowers the FTC to seek a “permanent injunction” to restrain a violation of the act, does
not authorize the FTC to seek monetary relief from wrongdoers. The court’s opinion rejected
the FTC’s argument that the term “permanent injunction” had historically been understood to
include monetary relief. The court noted that the injunctive language was “buried” in a lengthy
provision that focuses on injunctive, not monetary relief (note that the term “rules” is similarly
“buried” within 6(g) language dealing with unrelated issues). The court also pointed to the struc-
ture of the Federal Trade Commission Act, with detailed and specific monetary relief provisions
found in sections 5(1) and 19, as “confirm[ing] the conclusion” that section 13(b) does not grant
monetary relief. By analogy, a court could point to Congress’s detailed enumeration of substantive
rulemaking provisions in section 18 (a mere two years after National Petroleum Refiners) as cutting
against the claim that section 6(g) can also be invoked to support substantive rulemaking. Finally,
the Supreme Court in AMG flatly rejected a number of relatively recent appeals court decisions
that upheld section 13(b) monetary relief authority. It follows that the FTC cannot confidently
rely on judicial precedent (stemming from one arguably dated court decision, National Petroleum
Refiners) to uphold its competition rulemaking authority.

In sum, the FTC will have to overcome serious fundamental legal challenges to its section 6(g)
competition rulemaking authority if it seeks to promulgate competition rules. The FTC should
weigh this substantial litigation risk (with its attendant costs and delays) against whatever benefits
it believes would be generated by rulemaking before proceeding.
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Second, Even Assuming That Section 6(g) Is Held to Authorize Competition
Rulemaking, the FTC Faces Several Other Cost-Generating Legal Risks

Challenges to the underlying rulemaking authority conferred by section 6(g) are not the only legal
perils of competition rulemaking.

One such challenge is posed by the breadth of the term “unfair methods of competition.” In 2020,
FTC Commissioner Noah Phillips pointed out renewed interest by some Supreme Court justices
in the nondelegation doctrine,® which mandates that Congress provide “an intelligible principle”
to guide the agency to which it has delegated legislative discretion.?® Substantive rulemaking is,
of course, legislative in nature. In Schechter Poultry,”” the Supreme Court applied the doctrine
to strike down the National Industrial Recovery Act, which authorized the president to approve
“codes of fair competition,” a term similar to “unfair methods of competition.” Compounding the
potential nondelegation issue for the FTC is “the lack of clarity in the [FTC’s 6(g)] rulemaking
authority.”?® What’s more, although the doctrine has not been used to strike down a statute since
1935, “a majority of the current Supreme Court has expressed interest in revitalizing the non-
delegation doctrine.”” Taken together, these factors suggest a not-insignificant litigation risk for
potential competition rulemaking proceedings.

The FTC also faces litigation risks from the APA requirements applicable to informal rulemak-
ing.?® Courts can overturn informal agency rules found to be “arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law.”*! The “arbitrary or capricious” test is met if
a court determines that a rule’s underlying factual assertions are unreasonable. In order to avoid
a finding of unreasonableness, the FTC would have to provide a sufficient basis to justify a deter-
mination that a particular practice barred by rule is inevitably anticompetitive. Doing so might
prove difficult, because it would be in tension with traditional “rule of reason” analysis of anti-
trust litigation, which evaluates particular practices on a fact-specific, case-by-case basis.’? If a
reviewing court were to find that the FTC rulemaking record did not sufficiently take into account
potential procompetitive manifestations of a condemned practice, for example, it might decide
that the rule is arbitrary and strike it down. (The existence of prior antitrust rule of reason case
law decisions upholding particular examples of the conduct condemned by a rule could bolster
a judicial finding that the rule is unreasonable.) This risk would appear to be not insubstantial,
particularly given the lack of a preexisting competition rulemaking tradition that could help guide
rulemaking review by the courts.®

Finally, even if a final competition rule passes initial legal muster, applying its terms to individual
businesses charged with rule violations may prove difficult. Individual businesses may seek to
structure their conduct to evade the particular strictures of a rule, and changes in commercial
practices may render less common the specific acts targeted by a rule’s language. One could there-
fore expect parties to argue in rule-related litigation that their actions fall outside a rule’s specific
boundaries. A separate defense might be that changes in the economy have eliminated rational
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justifications for some or all of a rule’s prohibitions. FTC litigation risks associated with counter-
ing such claims would raise the costs of ensuring rule compliance, thereby undermining the case
for competition rules as a lower-cost alternative to case-by-case litigation. The lack of financial
sanctions for violating section 6(g) rules (by contrast, violators of Magnuson-Moss consumer
protection rules face civil penalties) would further complicate FTC efforts to promote robust
competition rule compliance.

ECONOMIC POLICY CONCERNS RAISED BY COMPETITION RULEMAKING

Apart from the issue of legal risks, any cost-benefit appraisal of FTC competition rulemaking
should take into account the economic policy concerns raised by competition rulemaking. These
fall into two broad categories.

First, Competition Rules Would Generate Higher Error Costs Than Adjudications
Competition rules would tend to generate higher error costs than case-by-case adjudications
under the antitrust rule of reason. Although adjudications are not free from error, they tend to
cabin both false positives (mistaken convictions of procompetitive practices) and false negatives
(mistaken acquittals of anticompetitive practices).** They do so by allowing for full consider-
ation of matter-specific facts bearing on the procompetitive and anticompetitive aspects of busi-
ness arrangements and by subjecting initial decisions to judicial review by US courts of appeals.
Moreover, antitrust case law allows inquiries and decisions to adapt as industries evolve and
economic understanding improves, a process that tends to further diminish errors arising from
prosecutors’ misperception of competitive dynamics.*® To further reduce error in enforcement,
and to provide up-to-date guidance to the private sector, federal antitrust enforcers issue and
periodically update interpretive antitrust guidelines that are designed to be flexibly applied to
specific factual circumstances.*

Competition rules, however, inherently would be overbroad and would suffer from a very high
rate of false positives. By characterizing certain practices as inherently anticompetitive without
allowing for consideration of case-specific facts bearing on actual competitive effects, findings of
rule violations inevitably would condemn some (perhaps many) efficient arrangements. Further-
more, because rules by their nature are fixed in stone (at least until they are amended or repealed),
they “frequently fail to account for market dynamic, new sources of competition, and consumer
preferences.””” Thus, they lack case law adjudication’s feature of analytic improvement (reflected
in periodically updated federal antitrust guidelines) based on changing market conditions and
improved economic analysis.

In sum, competition rules are a far more blunt and inflexible tool than adjudication and, as such,
are less conducive to welfare-enhancing competition policy outcomes.*
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Second, Competition Rules Would Undermine the Rule of Law and Thereby Reduce
Economic Welfare

Second, given the existence of two separate federal antitrust enforcers, FTC competition rules
would raise serious rule-of-law questions, with attendant negative economic welfare ramifica-
tions. Specifically, depending upon which agency investigates, an individual firm’s business prac-
tice would be subject to two very different legal standards. If the FTC handles the matter and
determines that the practice runs afoul of a competition rule, it may demand that the firm cease
and desist from the practice at issue, without regard to any possible justifications the firm might
proffer. If, however, the DOJ (which cannot apply FTC rules) prosecutes the practice under the
antitrust rule of reason,® the firm may be able to mount legal defenses, including the argument
that its conduct produces efficiencies that outweigh any anticompetitive effects. Apart from its
inherent unfairness, this problematic state of affairs may also lead to foregone economic efficiency
gains by chilling aggressive efficiency-seeking business arrangements in sectors subject to rules.

Additional economic welfare losses would arise from the FTC and DOJ tradition of dividing up
enforcement responsibilities by industry sector through mutual agreement, based on agency-
specific sectoral knowledge and expertise.*° This tradition would raise the specter of disparate
legal treatment, depending upon the nature of a firm’s business. Therefore, firms and industry
associations would be incentivized to engage in costly rent-seeking (lobbying Congress and fed-
eral agencies) directed at avoiding being subject to competition rules. Relatedly, the perception of
heightened antitrust risk associated with particular practices or industry sectors subject to new
competition rules could artificially skew investment decisions (at least at the margin), leading to
less efficient resource allocation and reduced economic welfare.

CONCLUDING COMMENTS

The FTC and DOJ have a long and successful history of antitrust enforcement featuring flexible,
fact-specific adjudication that aims to promote consumer welfare. Case-by-case antitrust adjudi-
cation, though imperfect, has served the American public well. Recent proposals to supplement
FTC antitrust enforcement through the enactment of substantive competition rules would repre-
sent a marked departure from this tradition. Accordingly, before proceeding with rulemaking, the
FTC should carefully weigh whether the benefits of adding competition rules to the mix would
outweigh the costs. In other words, given inevitable agency resource limitations, would economic
welfare be enhanced if the FTC were to reallocate some of its antitrust enforcement resources to
rulemaking endeavors? To answer this question, a review of the legal risks and economic policy
concerns raised by rulemaking is required.

First, rulemaking raises several serious legal risks for the FTC. There are substantial legal argu-
ments that the FTC does not possess legal authority to promulgate substantive competition rules,
because of the language and structure of the Federal Trade Commission Act and the constitutional
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nondelegation doctrine. Furthermore, even if the FTC possesses the initial authority to undertake
rulemakings, litigation challenges claiming that issued rules are unreasonable (that is, the rules
lack a solid factual foundation for declaring a practice anticompetitive) or do not apply to a par-
ticular defendant may be expected. These litigation issues would consume FTC resources and add
to the costly delays inherent in developing competition rules in the first place. The compounding
of separate serious litigation risks suggests a significant probability that costs would be incurred
in support of rules that ultimately would fail to be applied.

Second, even assuming competition rules were to be upheld, their application would raise seri-
ous economic policy questions. The inherent inflexibility of rule-based norms is ill suited to deal
with dynamic evolving market conditions, compared with matter-specific antitrust litigation that
flexibly applies the latest economic thinking to particular circumstances. As such, rules would be
expected to generate far higher error costs than traditional litigation. In addition, FTC application
of normative competition rules that the DOJ could not employ would lead to potential costly incon-
sistencies in antitrust enforcement, an affront to the rule of law. Any alleged special advantages of
competition rules over traditional litigation (such as reduced delay in acting against competitive
harm or clarification of the elements of a particular anticompetitive practice) would be highly ques-
tionable at best and not comparable in magnitude to far more certain rule-related costs.*

In conclusion, an evaluation of rule-related legal risks and economic policy concerns demonstrates
that a reallocation of some FTC enforcement resources to the development of competition rules
would not be cost effective. Continued sole reliance on case-by-case antitrust litigation would gen-
erate greater economic welfare than a mixture of litigation and competition rules. One would hope
that the FTC would keep this consideration in mind before it undertakes competition rulemaking.
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Antitrust: The Roberts Court versus the Enforcement Agencies,” Journal of Competition Law and Economics 11, no. 4
(2015): 791-853.

Kimble v. Marvel Entertainment, LLC, 135 S. Ct. 2401, 2412-13 (2015) (recognizing the “dynamic potential” of the antit-
rust laws and the flexibility to “revise our legal analysis as economic understanding evolves and . . . to reverse antitrust
precedents that misperceived a practice’s competitive consequences”).

“Guidelines and Policy Statements,” US Department of Justice, last updated November 12, 2020, https://www.justice
.gov/atr/guidelines-and-policy-statements-O.

Christine S. Wilson, “Antitrust on the Antiques Roadshow: Appraising U.S. Antitrust Laws in a Modern Economy”
(remarks, Defining the Digital Market, online event, April 27, 2021), 12. In other words, unlike case adjudications, “rule-
making will freeze the legal and economic analysis of any business conduct subject to a rule, preventing the nuanced
inquiries that determine whether conduct actually harms consumers.” Wilson, “Antitrust on the Antiques Roadshow,” 12.

As FTC Commissioner Christine Wilson points out, FTC competition rules would be very different in nature from FTC
consumer protection rules, which may improve the quality of information available to consumers: “At their best, our
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consumer protection rules strive to provide consumers with accurate information about products or sectors. ... Com-
petition rulemaking, in contrast, would ban a specific type of business practice across the economy. This approach is
not compatible with current antitrust laws, which are fact-specific and evolve to embrace new economic learning.”
Wilson, “Antitrust on the Antiques Roadshow,” 13.

Section 16 of the Federal Trade Commission Act, 15 U.S.C. & 56, grants the FTC exclusive authority to litigate a variety
of claims under the Federal Trade Commission Act, unless the FTC authorizes the DOJ to do so. One of the claims
that the FTC could authorize the DOJ to bring would involve “judicial review of a rule prescribed by the Commission,”
15 U.S.C. § 56(a)(2)(C). At most, however, this would involve having the DOJ defend an FTC rule (assuming the DOJ
would be willing to do so). It would not empower the DOJ to bring its own antitrust lawsuits based on FTC rules.

In theory, the FTC and the DOJ could agree to eliminate this clearance tradition (which involves a staff coordination
mechanism by which the agencies agree to clear matters to each other on a case-specific basis) and instead divide
up enforcement responsibilities according to the nature of the infraction. However, such an agreement would prove
infeasible. A single investigation could raise a variety of different potential antitrust violations. Moreover, because
antitrust statutes currently authorize the DOJ and the FTC to prosecute the same types of violations, neither agency
could be expected to be willing to give up its jurisdiction over a particular form of misconduct. Congress could, of
course, amend antitrust law to address the problem (for example, by assigning all merger enforcement to the FTC,
and all nonmerger enforcement to the DOJ), but in my opinion the political economy of congressional oversight would
render such a solution highly improbable. Different committees of jurisdiction oversee the two antitrust enforcers (the
House and Senate judiciary committees oversee the DOJ, and the House and Senate commerce committees oversee
the FTC), and a legislative amendment that divides up agency responsibilities would narrow the scope of competition
issues dealt with by each oversight committee—a very unlikely scenario.

There is no reason to believe, as a general matter, that delays stemming from rulemaking proceedings and subsequent
rule-related litigation would be shorter than delays arising out of traditional antitrust litigation. In addition, antitrust
case law precedents in tandem with enforcement agency guidelines arguably provide greater clarity and legal certa-
inty than rigid norms inserted in competition rules that face an uncertain legal future.
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