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In July 2021, President Joseph R. Biden issued an executive order on competition,1 directing fed-
eral agencies to act to improve the state of competition in a wide variety of economic sectors and 
thereby shifting the role of federal competition policy beyond mere antitrust enforcement toward 
more proactivity and regulation. In light of this shift, we believe that an examination of policies 
and regulations that disrupt economic competition is warranted.

The Biden executive order postulates the need for intensified regulatory activity to correct per-
ceived anticompetitive business behavior. However, the order fails to recognize that certain fed-
eral programs are the cause of competitive harm, not its cure. Many of these programs undermine 
competition and distort markets, and some even establish federally backed monopolies that are 
immune from antitrust oversight.2 These monopolies raise prices for consumers, reducing Ameri-
can economic welfare. For example, in mail delivery, cross-country shipping, agricultural pro-
duction, and agricultural marketing,3 the government has set up significant barriers to entry and 
broad immunity from antitrust law for some incumbent enterprises. This setup runs counter to 
the underlying procompetitive philosophy of American antitrust law, which the Supreme Court 
has called “the Magna Carta of free enterprise.”4 It undermines “a fair, open, and competitive 
marketplace,” which, as the Biden executive order acknowledges, “has long been a cornerstone 
of the American economy.”5

In this policy brief, we introduce and discuss the economic effects of five key market-distorting 
laws and regulations: the Jones Act, the monopoly in first-class mail by the US Postal Service, agri-
cultural marketing orders, the Sugar Act, and antidumping laws. The industries captured within 
these statutory and regulatory frameworks are subject to some of the oldest economic restrictions 
on free trade in the American regulatory thicket, and the economic impact of these restrictions 
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has not gone unfelt in the past century. They are not, however, the only examples of economically 
harmful federal market-distorting schemes.6 A discussion of some other welfare-inimical pro-
grams, though beyond the scope of this policy brief, merits future attention.

We close the brief by recommending that the Biden administration’s regulatory review experts 
conduct a cost-benefit evaluation of the five key laws and regulations we highlight. On the basis 
of that evaluation, the administration should consider program-specific regulatory reforms and 
propose to Congress legislative changes to make the benefits of those laws and regulations worth 
the costs (or recommend the statutory elimination of programs that cannot be so changed). Similar 
evaluations should be performed of other government programs that substantially distort markets.

BACKGROUND
Federal anticompetitive regulations have been on the books for a long time, and their effect is 
felt just as much today as ever. The Postal Service has maintained a monopoly on delivering first-
class mail since the country’s founding, and this anticompetitive distortion has bled over into the 
package delivery market more recently. Through cross-subsidization (using the extra revenue 
from high prices in one market to offset low prices in another) and operating at a loss, the Postal 
Service has been able to undercut rivals in the package delivery market and maintain substantial 
market share. Jones Act shipping requirements have artificially increased the price of shipping 
goods around the United States, contributing in no small part to the shipping shortage seen in the 
wake of the COVID-19 pandemic. Agricultural marketing orders and cartelization of agricultural 
markets (in particular, the statutorily created sugar cartel) artificially increase prices and decrease 
quantity and quality of food products in a time when inflation is leading to higher prices at super-
markets. Finally, antidumping laws extend the market power of domestic firms, insulating them 
from international competition and raising prices for consumers. The only parties benefited by 
antidumping laws are domestic producers, who can keep prices higher and quality lower than 
would otherwise be tolerated in the market.

All told, these governmentally dictated distortions raise the prices of goods and services for Ameri-
can consumers, leading to unstable economic outcomes on the back of a global economic shock. 
As policymakers become increasingly focused on the private-sector market distortions causing 
economic instability, they need to pay attention to the institutional framework through which the 
government is exacting harm on consumers by maintaining antitrust immunity for firms in sectors 
of the economy that lack innovation and competition. These statutory distortions and immuni-
ties have for decades led to the same types of anticompetitive conduct and harm that the current 
administration is seeking to crack down on in the private sector.
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JONES ACT
A pair of articles by the editorial board of the Wall Street Journal has thrust the Jones Act (also 
known as section 27 of the Merchant Marine Act of 1920) back into the public consciousness.7 The 
articles center on a loophole in the Jones Act that enforcers are seeking to plug at a time when 
shipping costs and delays are near all-time highs.8 The case involves fish from Alaska, and the 
loophole involves Canadian railways, but the harm to the domestic shipping economy from the 
Jones Act can be felt far beyond the seafood industry.

The Jones Act requires that domestic maritime shipping be fulfilled by ships that are built, crewed, 
owned, and flagged in the United States. It was passed under the guise of national security9—
which, in the 1920s, may have been an appropriate goal—to ensure that during a time of war suf-
ficient shipping capacity could be commandeered by the military to facilitate efficient military 
transportation throughout the nation. However, in the modern age, the US Navy has built suffi-
cient capacity to obviate the Jones Act.10 Furthermore, Jones Act ships are ill suited for military 
emergencies. The military values speed, ease of navigation, and versatility, and these oceangoing 
ships are suited only for slow voyages to and from deepwater ports.11

The restrictions prevent the use of non-US ships in situations where it is most crucial. As a result, 
cargo coming from outside the United States must be first offloaded completely and then reloaded 
onto a different ship if further ocean transportation is desired. This process significantly increases 
costs and turnaround time at ports. Another frequently used option is to unload the cargo and 
simply put in on a truck, sending it on its way by road instead of sea, even if the cargo’s destination 
is closer to another port. This too, however, results in inefficiencies because reloading the cargo 
onto trucks for transportation out of the port takes time as well.

The size of the Jones Act–eligible fleet exacerbates these limitations. According to the US Depart-
ment of Transportation, the Jones Act–eligible fleet capable of oceangoing voyages comprised 
just 96 ships as of 2021.12 This is minute in comparison to the world merchant fleet, which, as of 
2019, contained 43,779 ships, leaving the United States with a 0.4 percent share of the world total.13 
Under the Jones Act, only these 96 ships may transport goods between domestic ports by ocean.

If the restrictions were removed, port efficiency would skyrocket. Ships would be able to unload 
only the cargo bound for that single port, leaving the remaining cargo untouched, and proceed 
to the next port. Even better, intraport cargo could be loaded in the place of the unloaded cargo, 
removing the need to transport cargo between ports by rail or truck.

At this time, ports are suffering from overcrowding and an inability to unload and reload ships 
quickly enough.14 Even worse, ports are being used as storage facilities for empty ships and cargo 
containers, waiting for enough cargo so that they can finally make a return voyage.15 These ships, 
left in wait for an economically viable return trip, could be used for domestic shipping up, down, 
and between the US coasts.
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This minimal reliance on shipping infrastructure raises shipping prices and strains supply chains 
within the country. As of 2017, only 2 percent of US domestic freight was transported by sea, in 
large part owing to the Jones Act restrictions.16 In the European Union, where there is no such 
restriction on freight transportation among member countries, that figure is closer to 40 percent.17 
Without the sufficient scale to reduce per-unit costs in the ocean-shipping market, prices will 
remain high.

Land-based freight prices have hit all-time highs in recent months, and alternative means of ship-
ping would reduce the pressure on these delicate supply chains.18 Reducing these artificial barri-
ers to competition and using waterborne transportation of cargo could relieve pressure on supply 
chains, reduce costs, and ultimately benefit consumers by making products available more quickly 
and at lower costs.

POSTAL SERVICE
The Postal Service’s damage to competition is unlike that of the Jones Act in two respects. First, 
the Postal Service has a complete monopoly on first-class mail. It is illegal for any other entity 
to deliver first-class mail to a mailbox. Second, the Postal Service can use its monopoly in first-
class mail to cross-subsidize its other operations, leveraging higher prices for first-class mail to 
hold express mail and package prices at uncompetitively low levels. These two factors effectively 
suppress competition in the shipping and delivery markets by driving out would-be competi-
tors. By pricing below cost, the Postal Service forces competitors wishing to enter the market to 
charge a similarly low, unsustainable price, causing new market entrants to fail before they have 
an opportunity to compete. Furthermore, the Postal Service can borrow money directly from the 
US Treasury at subsidized rates and is exempt from state and local sales, income, and property 
taxes. These two financial benefits have allowed the Postal Service to operate at a loss for the bet-
ter part of a decade without having to reduce costs.

The Postal Service has been in continuous operation since 1775 and has been the sole provider 
of delivery services for mail since 1782. In 1934 this monopoly was expanded to residential and 
business mailboxes, requiring Postal Service postage to deliver to a mailbox.

Some commentators claim that the operation of the Postal Service benefits from economies of 
scale (costs that are lower because of its large size) and not anticompetitive cross-subsidization.19 
These commentators, however, fundamentally misunderstand the alternative scenarios by which 
anticompetitive actions are measured. Postal Service prices must be measured against a counter-
factual world in which either package delivery or first-class mail is the only product offered to 
determine whether the price charged is sufficient for sustaining the business.20 Under this stan-
dard, there is evidence that the Postal Service artificially suppresses the price of its package deliv-
ery services and artificially increases the price of its first-class mail services by underreporting the 
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share of costs associated with package delivery. Since 2007, the Postal Service has been required 
to set aside enough revenues from its package delivery services (the competitive side of the busi-
ness) to pay 5.5 percent of its institutional costs,21 a percentage that has remained fixed even while 
the volume of packages has increased significantly.22 Meanwhile, the volume of first-class mail 
(the monopoly side of the business) has decreased dramatically since 2007, yet the attribution of 
costs has remained the same. Package services, as of 2016, make up around 30 percent of the Postal 
Service’s revenue, but account for only 5.5 percent of the institutional costs.

This accounting trick (misallocating costs to the monopoly side of the business) has been well 
documented and understood for decades.23 The Postal Service appears to use common assets—
workers, delivery trucks, and so forth—to fulfill transactions from both sides of its business but 
places nearly all the costs on the monopoly side of its business. In other words, the Postal Service 
is using an inflated measure of costs to increase the price of first-class postage, increase revenue, 
and funnel some of that increased revenue into the package business. This allows the price of post-
age for packages to remain artificially lower than that of the competition while turning a profit on 
paper. If the competitive side of the market did not have access to the shared resources from the 
monopoly side, these rates would likely not be high enough to support the business.

Acting against federal postal monopolies is not novel. In the 1990s Germany’s postal service was 
fined for using profits from its monopoly products to subsidize competitive products.24 Follow-
ing the action against the German postal service, the company was partially privatized in 2000, 
and Germany removed the postal monopoly in 2008. Other European countries have followed 
along this trend toward opening their postal markets for competition, including France, Japan, 
the Netherlands, New Zealand, Sweden, and the United Kingdom.25 Officials from some of these 
countries note decreases in market share and increases in competition, along with better resource 
utilization and innovation associated with removing their postal monopolies.26

A simple solution would be to force the Postal Service to correctly account for costs, which would 
likely increase the price of package delivery and decrease the price of first-class mail in the pro-
cess. However, this solution would likely exacerbate the current shipping crisis, leading to even 
higher shipping costs and longer wait times. The other alternative is to remove the Postal Service’s 
monopoly on first-class mail, opening the market to competition and forcing both the Postal Ser-
vice and potential market entrants to cut costs and increase innovation. Greater automation in 
package handling could become widespread, and new products and services could become avail-
able, such as a monthly fee to opt out of bulk mail and advertising.

Each of these solutions would virtually eliminate the harms of cross-subsidizing. Private firms 
cross-subsidize different aspects of their businesses all the time by, for example, supporting 
not-yet-profitable ventures into new markets or investing in research and innovation. Cross-
subsidization is not inherently harmful to consumers, but it can be when it is done in place of 
competition, not because of competition. Other companies may cross-subsidize operations to be 
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competitive in a new market, but they are always constrained by their other operations: cross-
subsidize too much, and they risk losing money in the original market and making way for new 
competitors. The Postal Service, however, has an absolute monopoly over first-class mail. No 
matter how much it overcharges consumers, funneling money into cross-subsidies instead of 
innovation, competitors may not enter the market and restrain its actions. Therefore, the Postal 
Service can undercut potential competitors without regard for the consequences to competition. 
This lack of competitive pressure is the exact reason governmentally shielded cross-subsidies 
between monopolistic and competitive businesses are so damaging—the cross-subsidizing com-
pany cannot be effectively stopped.

AGRICULTURAL MARKETING ORDERS
Like it does with mail delivery, government also imposes restrictions on agricultural production. 
Marketing orders are essentially a restriction on the production and sale of fruits, vegetables,27 and 
certain other crops, aimed at maintaining “orderly market conditions.”28 Industry groups collude 
to set volume limitations in the name of price stability,29 seeking to maintain consistent stocks of 
food and to reduce perishability.

Marketing order schemes undermine the ability of agricultural producers to respond to market 
incentives, harming both farmers and consumers. Imagine, for example, that farmers have an 
incredible season, producing significantly more than planned, and would like to sell that extra crop 
to gain more money and invest back in their farms. If farmers try to sell more crops than allowed, 
they will be hit with fines by the federal government.30 Alternatively, imagine that intermediaries 
in the supply chain are eating away at farmers’ profits, and they believe that they can do a better 
job marketing, packaging, and selling all their crops, not just a volume-controlled portion. Taking 
on this responsibility themselves would be good for farmers and their customers because farmers 
could sell everything they produce and because customers would thus enjoy lower prices and more 
abundance. However, fines would still be levied in this situation because farmers went around the 
system and tried to strike out on their own.

Several high-profile cases involving farmers trying to market their own products have arisen,31 and 
the General Accounting Office (now the Government Accountability Office) has reviewed some of 
the marketing orders involved in those cases to determine their benefits and shortcomings. The 
GAO finds that although some orders have a positive effect by increasing consumer confidence 
through quality standards,32 many have adverse consequences. Numerous marketing orders sup-
press competition by preventing entry into agricultural product markets and cause market distor-
tions by determining when, and if, products go to market.33 Whereas the quality of some products 
may have increased over time, so too has waste. In 1981 the New York Times reported that more 
than 40 percent of California’s record orange crop was dumped as waste,34 a fact that strikes 
squarely at one rationale for these orders: the reduction of wasted crop.
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What initially may have seemed to be a good idea (setting output and quality standards in a time 
when infrastructure and advertising limitations made markets arguably less efficient than they are 
now) is not needed at all in the modern economy.35 Modern shipping infrastructure has developed 
sufficiently to make cross-country or even international transportation of agricultural products 
routine. Barring accidents in transportation, products generally get to their destination fresh and 
on time. Quality, too, is less of an issue today than in the past. Farmers, packagers, and store own-
ers can advertise on quality, and consumers can choose the product that is right for them.

Although critics of this argument may say that current marketing orders are not as restrictive as in 
the past because volume controls generally have been suspended,36 there is nothing in the law to 
preclude the return of those controls. Additionally, quality controls do little more in the modern 
economy than suppress competition. In an economy without said controls, consumers would be 
free to make decisions around quality and price, potentially opting for a lower-quality good for a 
lower price. Food safety standards would still apply, ensuring the food produced is of high enough 
quality for human consumption. However, in the current economy, food that does not meet mar-
keting order standards is not sold, even if it is fit for human consumption. Whether an orange, for 
example, meets the standards can depend on its firmness, surface appearance, color, or 10 other 
characteristics,37 and the viability of other produce depends on many other characteristics.

At a time when many farmers are being financially buried,38 these marketing orders are another 
nail in their proverbial coffin. Although restricting quantity raises prices, these increased prices 
are not realized by the farmer. Quality standards reduce the amount of produce that qualifies for 
sale, so farmers must overproduce to have enough qualifying produce to sell. Doing so results in 
higher production costs and more wasted produce that never makes it to market, costs that are 
not offset by any increase in the end price of produce.

Consumers lose out too, facing higher prices at the supermarket and less choice in the produce 
aisle. Reducing the restrictions placed on farmers, allowing them to sell their produce as they want, 
in both quality and volume, would bring more freedom and choice into the agricultural market. 
New competitors would enter the market, begetting lower prices, greater innovation, and higher 
aggregate quality. Consumers would have freedom of choice and would align their wallets with 
the quality of produce that works for them at prices that they deem reasonable. Better still, farm-
ers would be able to realize economies of scale and spread their costs over more units, reducing 
the cost for even the highest-quality produce.

THE SUGAR ACT 
The Sugar Act of 1934 (also known as the Jones-Costigan Amendment) directly imposes sig-
nificant harm on the American economy. Using the act’s various restraints on the US sugar mar-
ket, the government acts as a cartel enforcer, coordinating and directing the sale of sugar in the 
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United States. Specifically, the government restricts output through quotas and forced storage and 
imposes enormous tariffs on imports of sugar,39 causing the price of sugar in the United States to 
be double the price of sugar of equivalent quality on the world market.40

Beginning in 1937 as a Great Depression–era policy aiming to stabilize the sugar market and ensure 
sufficient revenue for sugar-producing firms, the Sugar Act confers on the federal government 
command-and-control style tools to manipulate the market for sugar.41 Proponents of this policy 
claim that it is important for economic stability and that it ensures sugar price stability over the 
long term.42 Claims of widespread volatility in the world price of sugar have been used as justifica-
tion for the act, as has the assertion that the scheme imposes zero burden on taxpayers. Although 
it is true that tax dollars do not directly support the sugar industry, the policy is far from costless.

The current price of sugar outside the United States sits at about 19 cents per pound, according 
to the Federal Reserve Bank of St. Louis.43 The price of sugar inside the United States is 37 cents 
per pound.44 Even when one looks at average prices over time, the world price has never eclipsed 
the US price. The smallest gap in prices, occurring in 2013, resulted in an overcharge of around 
20 percent. The largest, occurring in 2002, resulted in an overcharge of more than 300 percent. 
Although it is true that the policy was enacted to stabilize prices over time, doing so comes at the 
expense of US businesses and consumers. For a sugar-using business to be profitable, the addi-
tional cost of sugar must be passed on to customers, causing US consumers to pay significantly 
higher prices and to demand less sugar and fewer sugar-using products.45

Owing to the incredibly high costs of production caused by artificially inflated sugar prices, numer-
ous businesses have moved their production outside the United States.46 A US Department of 
Commerce study highlights three significant market distortions stemming from the Sugar Act.47 
First, sugar-intensive industries are losing jobs. For every sugar production job saved by the cur-
rent sugar policies, three jobs are lost in downstream businesses. Second, sugar costs are among 
the top reasons for business relocation among sugar-intensive industries. Because the cost of sugar 
is significantly less in Canada and Mexico, there has been a mass exodus of soda and confection-
ary producers in recent decades. Third, imports of final goods containing sugar have skyrocketed. 
Because the price of manufacturing, shipping, and distributing imported sugar-based goods is 
significantly cheaper than that of domestic goods, demand for such imports has been on the rise. 
This puts domestic firms at a distinct disadvantage.

American sugar policy, much like agricultural marketing orders, is a clear example of wasteful 
special-interest protectionism. Sugar producers, for decades, have successfully lobbied for anti-
competitively high prices and anticompetitively low quantities, thereby substantially harming the 
economy. Not only can the expatriation of domestic manufacturing cause significant harm, but so 
too can the competitive harm imposed on companies that remain within the United States. The 
high price of US sugar allows international manufacturers to outcompete domestic businesses. 
Repealing the Sugar Act, and thereby reducing artificial restrictions on sugar production, would 
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decrease the price of sugar, allow domestic firms to produce at competitive prices, bring jobs back 
to the American economy, and save American consumers money.

ANTIDUMPING LAWS 
Domestic firms have an incentive to stave off international competition and support public policies 
that reduce demand for international products. In a free market, companies must compete on the 
merits of their products, offering products that are inexpensive, high quality, or both. This com-
petitive interplay increases consumer welfare by allowing consumers to choose the price they are 
willing to pay, for the quality level they are willing to tolerate, from the firm they want to support.

Many domestic firms, however, do not operate in a free market, at least not under current trade 
laws. Special industry-specific tariffs, known as antidumping duties, are designed to protect Amer-
ican producers within an industry against foreign competitors’ “dumping” of a large supply of 
competing goods on the US market for a low price.48 Dumping, which is defined by the World 
Trade Organization as pricing a product below cost when exporting but at or above cost when sell-
ing in the domestic market,49 is a form of price discrimination, but real-world evidence is lacking 
that competition (as opposed to certain domestic competitors) is harmed by such behavior.50 There 
may be various reasons why a firm prices below cost, such as promoting a new product in a new 
market or setting a price target for long-run price goals. These examples, though, do not indicate 
an attempt by foreign firms to monopolize the domestic industry they are entering. Furthermore, 
because antidumping law definitions do not accurately describe economic costs, the law does not 
truly deal with economic predation.51

Furthermore, antidumping policies may have a negative effect on domestic industries down the 
supply chain. Firms across the United States use raw materials bought from international sup-
pliers, transforming those materials into final products that they then sell internationally. When 
the price of those raw materials is artificially high because of antidumping tariffs, noncompetitive 
markets, or both, the price of final goods also increases. This double whammy harms US consum-
ers, but it also hurts the international competitiveness of domestic firms. When international 
buyers shop for goods, a US good that is double the price of a non-US good of similar quality is 
less attractive.

CONCLUSION AND RECOMMENDATION
The federal government is an economic force to be reckoned with. Over the past century, fed-
eral programs have significantly reshaped many sectors of the US economy. In light of the White 
House’s renewed focus on the competitiveness of the US economy, attention needs to be paid to 
the competitive harm flowing from government initiatives, not just from private industry actions.
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We recommend specifically that the administration direct the Office of Information and Regula-
tory Affairs (1) to undertake cost-benefit analyses of the five laws and regulations we highlight 
within this policy brief and (2) to recommend substantive changes to or wholesale elimination 
of any programs that do not pass cost-benefit muster.52 On the basis of those recommendations, 
we further recommend that the president submit to Congress appropriate legislation calling for 
specific reforms designed to eliminate the anticompetitive features of those laws and regulations. 
Where programs are so distortive of competition that they do not merit being salvaged (likely 
candidates being, for example, the Jones Act, agricultural marketing orders, and the Sugar Act), 
we believe that the president should call for their statutory repeal. The White House should also 
identify and submit for similar review other federal programs that substantially distort compe-
tition. Such actions would advance the broad goal of the Biden executive order on competition, 
which recognizes that “the American promise of a broad and sustained prosperity depends on an 
open and competitive economy.”53

More generally, the White House and Congress should seriously assess the current regulatory 
landscape before introducing new regulations and controls on economic activity. Without proper 
consideration, a new round of regulations dictating the operation of the economy will likely have 
the same effects as the last round: less competition, higher prices, and lower quality. The solution 
to at least some aspects of America’s competition problem may be closer to home than policymak-
ers realize.
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