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ongress has a diverse array of proposed
regulatory reforms vying for attention,
from targeted reforms aimed at provid-
ing relief to small businesses to broad-
based reforms of the rulemaking process.
Setting priorities will be a challenge, but the common
objective is clear: solving more problems at a lower
cost with fewer regulations.

To ensure that this happens, decision makers must
understand the likely consequences of regulations
before they propose them. Therefore, any effective reg-
ulatory reform must require agencies to first conduct
a complete analysis of regulatory proposals and their
alternatives before they write proposed and final regula-
tions. For this reason, comprehensive regulatory impact
analysis (RIA) is the cornerstone of regulatory reform.

THE GOAL: SOLVE MORE PROBLEMS AT LOWER
COST WITH FEWER REGULATIONS

In general, the only way we improve our standard of
living is by improving productivity—that is, achieving
more with less. This principle applies to government
as well as to families and business firms. Regulatory
reform should enable regulatory agencies to solve more
problems at lower cost with fewer regulations.

Presidents of both parties have articulated this goal in
the past when proposing requirements to guide execu-
tive branch regulatory review:

e President Carter’s Executive Order 12044 directed
that regulations “shall achieve legislative goals
effectively and efficiently. They shall not impose
unnecessary burdens.”

* President Reagan’s Executive Order 12291 was
intended in part to “reduce the burdens of exist-
ing and future regulations, increase agency

MERCATUS CENTER AT GEORGE MASON UNIVERSITY




FIGURE 1. REGULATORY REPORT CARD SCORES, 2008-2012
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accountability for regulatory actions. .. and insure
well-reasoned regulations.”?

e President Clinton’s Executive Order 12866, which
currently governs regulatory planning and review,
stated that the American people deserve “a regula-
tory system that protects and improves their health,
safety, environment, and well-being and improves
the performance of the economy without imposing
unacceptable or unreasonable costs on society.”?

e President Obama’s Executive Order 13563 articu-
lated the same goals as Executive Order 12866 and
added that the regulatory system “must measure,
and seek to improve, the actual results of regulatory
requirements.”*

ANALYSIS IS NECESSARY TO ACHIEVE THE GOAL

Regulatory agencies and elected leaders need four crit-
ical pieces of information to ensure that regulations
solve more problems at lower cost:

1. Systemic Problem: Understanding the nature
of the problem is vital to crafting a solution that
will actually work. Decision makers need to know
whether a large and ongoing problem exists that a
regulation could substantially alleviate.

2. Alternative Solutions: Decision makers should
know about alternative forms of regulation and
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alternatives to regulation that are appropriate for
the problem they seek to solve.

3. Benefits and Costs: Decision makers should under-
stand what outcomes each alternative is likely to
achieve that affect citizens’ quality of life (benefits)
and what good things the regulated entities, consum-
ers, and other stakeholders must sacrifice in order to
achieve the desired outcomes (costs).

4. Success Defined: Good intentions are not proof
that a regulation will achieve the desired results.
Decision makers should know what counts as suc-
cess and how it can be measured to track the regu-
lation’s effectiveness in the future.

A complete RIA supplies this information. Without this
information, regulators and the elected leaders who
oversee them are flying blind.

Scholarly research consistently finds that executive
branch regulatory impact analysis is often seriously
incomplete.® Most recently, the Mercatus Center’s
Regulatory Report Card series has assessed the qual-
ity and use of analysis for executive branch regulations
proposed between 2008 and 2012.° The average score
for economically significant, “prescriptive” regulations
that contain mandates or prohibitions was 31.2 out of
60 possible points—equivalent to an “F.”7 As figure 1
shows, the average RIA would earn an “F” on all the




critical criteria listed above. Independent agencies,
which are not covered by the regulatory impact analy-
sis requirements in executive orders, often produce
even worse analysis.®

READY-FIRE-AIM RULEMAKING

For two-thirds of the regulations evaluated in the
Regulatory Report Card series between 2008 and 2012,
agencies provided no explanation of how they used the
RIA to inform their decisions.’

Agency managers often make decisions about regu-
lation before the regulatory analysis is completed or
sometimes before it is even conducted. Economists and
other analysts are then expected to craft an analysis that
supports the decision instead of performing an objec-
tive analysis to help managers make a better decision.

STATUTORY REQUIREMENTS AND JUDICIAL
REVIEW ARE NECESSARY TO ACHIEVE HIGH-
QUALITY ANALYSIS

The primary enforcement mechanism for current reg-
ulatory analysis requirements is review by the Office of
Information and Regulatory Affairs (OIRA). There is
some evidence that OIRA review has produced better
analysis."! But as figure 1 demonstrates, the overall qual-
ity of analysis clearly falls far short of standards outlined
in executive orders and OMB guidance.

Agencies often produce mediocre regulatory analy-
sis in spite of executive orders and OIRA review. This
happens for two related reasons. First, since execu-
tive orders are the president’s instructions to agencies,
agencies can ignore the analytical requirements when
the White House decides that other priorities take pre-
cedence.’? Second, OIRA review essentially means
that the administration reviews its own regulations.
Since OIRA’s decision to block a regulation can be
appealed to the vice president, the OIRA administra-
tor can credibly threaten to block a regulation only if
he knows he can win the ensuing political argument
within the administration.

A statutory requirement that agencies conduct regula-
tory impact analysis and explain how it informed their
decisions, combined with judicial review to ensure
that the analysis and explanation meet minimum qual-
ity standards, would provide a much stronger enforce-
ment mechanism. Courts routinely weigh the strength

of conflicting evidentiary claims, guided by statutory
language specifying the standards for review. There
is no reason courts could not perform the procedural
task of checking to see that agencies adequately perform
the analysis the statute instructs them to perform and
clearly explain how the analysis affected their decisions
about regulations.

Judicial review gives stakeholders an opportunity
to ensure that RIAs sufficiently identify the problem
and that there is a thorough review of the benefits and
costs of options to solve the problem. For example, the
Securities and Exchange Commission (SEC) has stat-
utory language that courts have interpreted to require
benefit-cost analysis of certain SEC regulations. After
losing several court cases due to insufficient analysis,
the SEC issued new staff guidance on regulatory anal-
ysis based on the principles executive branch agencies
must follow.**

CONGRESSIONAL OVERSIGHT REQUIRES
HIGH-QUALITY ANALYSIS

Congress cannot conduct effective oversight of regu-
lation without a high-quality RIA, an essential part of
the administrative record. To achieve this goal, both
regulators and legislators need to understand the root
causes of the problems they seek to solve, the benefits
and costs of regulatory choices, and the outcomes that
will indicate success. Likewise, congressional commit-
tees can exercise robust oversight of existing regulatory
programs if they have good information about the out-
comes the regulation is intended to achieve and results
that actually occur. A high-quality RIA can provide that
information. A statutory requirement for regulatory
impact analysis, coupled with judicial review, will help
ensure that Congress receives the high-quality analysis
it needs.

CONCLUSION

Regulatory reforms that genuinely promote the pub-
lic interest would allow the regulatory system to solve
more problems at lower cost with fewer regulations.
To achieve this goal, both regulators and legislators
need to understand the root causes of the problems
they seek to solve, the benefits and costs of alternative
solutions, and the outcomes that will indicate success.
Executive orders have motivated agencies to conduct
regulatory impact analysis, but a stronger enforcement
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