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EGULATIONS ARE SUPPOSED to keep Americans
safe, but a growing rulebook may actually be
making us less so. The vast number of rules
alone overwhelms businesses and individu-
als, diverting attention away from regulation’s
end goal—improved safety—and placing the focus on com-
pliance. Regulators can make Americans safer by writing
clear, simpler rules and eliminating ineffective regulations.
Instead of telling businesses how to solve problems with
prescriptive regulations, regulators should define out-
comes and let businesses devise their own solutions.

GROWING REGULATION

IN 2011, AMERICAN businesses had to comply with 165,000
pages of federal regulations, 20,000 pages more than in 2007
As experts and politicians of both parties have recognized,
this vast array of regulations imposes a substantial burden
on the U.S. economy and has a particularly acute effect on
small businesses.? Yet this number continues to grow as regu-
lators write increasingly specific rules and expand the scope
of regulation to fill perceived gaps in the existing code in the
belief that more extensive and detailed regulation would pro-
tect workers, consumers, and the environment. > However,
studies in psychology, economics, and organizational science
suggest the opposite is true.*

THE COST OF OVERLOAD

Reduced Compliance

REGULATIONS ARE EFFECTIVE only when people follow
them. As the regulatory code grows, people find it harder to
discover, let alone recall, all the rules they are supposed to
follow. They are more likely to make mistakes and are often
less motivated to comply.® A study by nuclear power industry
experts Michael Lavérie and Roger Flandrin found that large
and complex regulatory codes reduced safety as additional
regulations, even relatively good ones, distracted nuclear
workers from the most important rules.® The effect of over-
load applies equally in the home. Economists Kip Viscusi,
Wesley Magat, and Joel Huber found that consumers forgot
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FIGURE 1: MORE EFFECTIVE RULES
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many prescriptive rules create.

important information about safely using and storing house-
hold chemicals when the chemicals’ labels contained too
many warnings.’

Overload not only makes it harder to comply, but it also often
harms the motive to comply. Businesses that operate in only
one industry may not need excessively complicated proce-
dures as experts can easily solve problems as they arise. How-
ever, regulators who cover broad areas of law, such as envi-
ronment or occupational safety, must somehow try to predict
every circumstance facing every business they regulate. The
resultis broad but shallow regulation: complex as to the sheer
number of instances for which the regulator must plan, but
oversimplified as to each individual problem.? The volume of
rules distracts workers, causing them to dismiss the relevant
rules buried within the rulebook as oversimplifications and
making them less motivated to comply overall.’ In a study of
the Dutch railway industry, 95% of workers reported that they
could not do their jobs if they followed all the rules. A similar
study of British railroads found that more than half of all rule
breaches were intentional.*

As rules become more complex, the act of compliance
becomes the imperative, displacing the end goal of safety.™
In a study of the Australian mining industry, safety expert
David Borys found that workers had become less concerned
with evaluating situations for actual safety and more con-
cerned with avoiding sanctions. The motivation to comply
remained less than the motivation to stay safe. The workers’
lost sense of ownership of the safety procedures further com-
pounds the problem: although workers can identify problems
more easily than regulators, they cannot change regulations
as easily as they can their own company’s procedures. Thus,
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Note: The above chart illustrates the relationship between rules and safety described by the
academic literature. Beyond a certain point, more rules reduce overall safety as people are less
likely to comply and businesses are less likely to find innovative solutions to safety problems.
By switching to outcome-based rules, regulators can achieve the same goal with fewer rules.
Outcome-based rules also mitigate some of the motivational and innovation problems that too

workers become less motivated to find solutions to
problems. When the miners ceased to regard follow-
ing the rules as part of an overall goal of improving
safety, they focused, at best, on simply following the
rules. At worst, they focused on how to break the rules
without being caught.*?

Reduced Incentives to Improve Safety

\

REGULATORY OVERLOAD ALSO discourages firms
from finding innovative solutions to problems.™
Managers may invest more in legal expertise to sat-
isfy regulatory demands to achieve compliance at the
lowest possible cost than in experts who can solve
safety and business problems. An Australian govern-
ment task force found that some 25% of managers’
time was devoted to compliance. Furthermore, firms
will tend to hire managers with skills best suited for
regulatory tasks.” This approach may be effective if
regulators could capture all the complexity and the
various problems facing businesses, but this is often
not the case.'® A study of the nuclear power industry found
that while the engineers who built power plants and wrote
their operating procedures often believed they could predict
every eventuality in advance, this was rarely the case. When
there are problems no one could have accounted for, such as
the earthquake and tsunami that struck a nuclear power plant
in Japan, there are no specific or general rules that can work.
Moreover, nuclear plants in compliance-oriented regulatory
environments are less able to cope with these circumstances
while innovation-oriented businesses are more likely to suc-
ceed, a finding reflected in studies of other industries."’

Firms often do effect change through lobbying, but, having
little incentive to oppose rules that hurt their competition,
firms often lobby for rules that raise the cost of entry for
competitors.’ Large businesses have an advantage in gaining
access to regulators, who often base regulations on existing
large-firm procedures, and in spreading the cost of lobbying
over a larger base. They are also differently structured than
small companies, relying more on formal internal rules.?
Small businesses rely more on expertise to solve problems,
making them better placed to identify innovative solutions.
However, it is harder for small firms to arrange their business
around rigid rules imposed from outside.?® Small businesses
end up paying a disproportionate cost—at least 30% higher
per employee, according to the U.S. Small Business Adminis-
tration—and may be shut out altogether.??

Increased Uncertainty

REGULATORS USING PRESCRIPTIVE rules can find them-
selves in a catch-22 dilemma. Businesses must update their
procedures continuously to stay competitive; something they
cannot do when prescriptive rules lock-in existing practices.




When regulators try to keep pace with change, they create
the uncertainty of an unstable set of rules. Businesses are less
likely to invest or innovate until they know how future reg-
ulations will affect their business.?? Regulators can mitigate
uncertainty by grandfathering in businesses that follow the
old rules, but grandfathering creates perverse incentives for
businesses to avoid investing lest they become subject to the
new regime.

Excessive regulation also creates uncertainty if businesses are
unable to identify all the rules that apply to them. Even regula-
tors may not know or enforce all the regulations on the books
and may focus on a smaller subset of regulations. Businesses
that cannot know or hope to comply with all the regulations in
place must wait to discover which rules they are expected to
follow. Risk-management experts Robyn Fairman and Char-
lotte Yapp found that many small businesses simply wait for
inspectors to identify violations of occupational safety rules
before making efforts to comply.?® Again, small businesses
bear the greatest cost of this uncertainty.

TOWARD EFFECTIVE REGULATION

REGULATORS SHOULD FOCUS on building fewer, more effec-
tive regulations. Regulators are often biased toward avoiding
visible errors rather than minimizing overall risk. A compari-
son of drug safety in the United States and Europe found that
the relatively more stringent approach of the U.S. Food and
Drug Administration cost more American lives by delaying the
release of life-saving drugs than it saved by keeping dangerous
ones off the market.?* Similarly, regulators often respond to
accidents or perceived risks by writing overly detailed reg-
ulations while ignoring the cost to safety of reduced inno-
vation and competition.”® The Dutch government has seen
significant success by replacing prescriptive regulations with
outcome-based ones that let businesses and industry groups
develop their own rules.?

Focus on What's Important

FEWER, CLEARER RULES can help businesses and workers
know about and understand those rules that facilitate com-
pliance.”” When regulators fail to prioritize the most effective
rules, consumers, workers, and businesses find it harder to
comply. For example, California requires companies to label
a product as carrying a cancer risk if there is a 1 in 100,000
chance of any person exposed to the product over a period of
70 years contracting cancer.”® As a result, consumers have no
idea which products carry a serious cancer risk and are prone
to ignore all warnings. Fewer warnings could help consumers
identify and avoid serious risks. Benefit-cost analysis can help
regulators identify the most effective rules—for instance, the
rules prohibiting lead in gasoline—but they should also update
current methods to consider the costs of regulatory overload.

Define Outcomes

INSTEAD OF IMPOSING detailed rules, regulators should
define outcomes and then leave the details to business
because experts on the ground have better grasps of both the
problems and the solutions than regulators do. This approach
would also let firms identify and avoid the conflicts between
regulations that inevitably result when multiple regulators
oversee many of the same industries. For example, instead of
mandating specific technologies, the Environmental Protec-
tion Agency has now implemented tradable emissions caps for
environmental hazards such as acid rain and nitrous oxide.?
These caps limit pollution but allow businesses to take mea-
sures that suit their changing, individual needs.

CONCLUSION

REGULATORS TRY TO reduce risks by creating a more pre-
scriptive and growing regulatory code. The evidence suggests,
however, that the difficulty of complying with such complex
regulation may actually be making Americans less safe. To
reverse this trend, regulators need to prioritize the most effec-
tive rules, eliminate those that are not needed, and define out-
comes, leaving businesses to work out the details.
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