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Chair Klobuchar, Ranking Member Lee, and distinguished members of the Subcommittee on
Competition Policy, Antitrust, and Consumer Rights.

We welcome the opportunity to submit a statement for the record that highlights key considerations in
addressing anticompetitive conduct and consolidation in healthcare markets.!

In this statement for the record, we will focus on three key points:

1. Consolidation in past decades has been a function of various state and federal regulations.

2. The Federal Trade Commission (FTC) has a long and successful track record of challenging
anticompetitive mergers under current statutes and guidelines, but it is unable to prosecute all
anticompetitive conduct in the healthcare sector owing to statutory restrictions on the FTC
regarding nonprofit hospitals.

3. Legal reforms unrelated to antitrust are key to substantially improving healthcare competition.

CONSOLIDATION IN PAST DECADES HAS BEEN A FUNCTION OF VARIOUS STATE AND
FEDERAL REGULATIONS

For the better part of the past three decades there has been a trend toward concentration in healthcare
markets, especially hospital markets. In 1990, 65 percent of metropolitan areas had highly concentrated
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hospital markets, and this number jumped to 77 percent in 2006.% Since the passage of the Affordable
Care Act (ACA), there has been a significant increase in the pace of consolidation. As of 2019, 90
percent of all metropolitan area hospital markets were highly concentrated.?* When an industry is highly
concentrated, it means there is enhanced market power for the dominant firms.

In the years leading up to the ACA’s passage, approximately 50-60 hospital mergers were
consummated per year.* After the ACA was passed, there was a rapid spike in mergers, from 76 in 2010
to a high of 115 in 2017.% This consolidation occurred amid no significant entry of new hospitals. In the
mid-1990s there were approximately 5,000 hospitals in the United States, and by 2012 that number had
been reduced to just greater than 2,200.°

This concentration alone is not necessarily concerning, but when viewed through the lens of a market
concentration index, which measures the degree of concentration within a business sector in a defined
geographical area, concern becomes more warranted. The Herfindal-Hirshman Index (HHI) is a measure
of the concentration within a market. A number less than 1,500 indicates a sector that is unconcentrated; a
number between 1,500 and 2,500 indicates a sector that is moderately concentrated; and a number greater
than 2,500 indicates a sector that is highly concentrated.” The average HHI in relevant hospital markets in
the United States rose from 2,054 in 2000 to 2,676 in 2017, an increase of 622.8

This increase in concentration has been associated with higher prices. Between 2007 and 2011 the price
of care for those with private insurance rose by 6 percent when merging hospitals were geographically
close.’ Between 2013 and 2016 the proportion of price increases associated with concentration jumped
to 9 percent in California.l° Merging hospitals that were geographically distant—i.e., not within the
same market—did not increase prices. The attorney general of Massachusetts has found similar,
geographically dependent results, and other studies have reported even larger price increases of 14
percent.!?

The ACA’s role in these increases in price and consolidation is causal, mediated by ACA-generated
federal subsidies. Much of hospitals’ expenses are fixed. Regardless of how many patients a hospital
sees, it must procure and maintain infrastructure to care for them.!® Public spending under Medicare
and Medicaid favors the generalized care that is available at larger hospital centers. Reimbursement for
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many procedures is higher at these large hospital centers than at smaller providers.!* In states where
Medicaid expanded, there was an increase in operating margin of large hospital systems.!®

This increase in operating margin and increase in subsidies for large hospital systems causes
consolidation. Smaller providers not affiliated with hospital systems are reimbursed at a lower rate for
the same services, causing their operating margin to be smaller. Even though these smaller providers
treat fewer patients, their fixed costs per patient are similar.! For smaller providers, integrating with a
large hospital system can immediately increase their profitability and operating margin without
changing their quality of care.

Finally, implementation of the Accountable Care Organization (ACO) standard has created an incentive
to consolidate. The ACO system, whose formation was encouraged by the ACA, is seen as a one-stop
shop for all patient healthcare needs.” This packaging of services for Medicare enrollees allows
hospitals to be reimbursed for a wide array of services, regardless of which services are provided to
patients.!® If a patient requires less care than the ACO standard dictates, then the hospital can pocket
some of the leftover funds. However, when a patient is incredibly ill, the physician may be reimbursed
only at a flat rate, according to the ACO standard, regardless of how much care was provided.” This
increase in risk for working with Medicare patients is too great for some single practitioners, which
drives hospitals to consolidate into larger systems that can bear the risk on their balance sheets.

Besides the ACA, various state laws create barriers to entry and antitrust immunity for health sector
consolidations, such as laws that require certificates of need (CON) and certificates of public advantage
(COPA). CON laws generally require healthcare providers to obtain approval from a state agency before
initiating construction projects and capital expenditures related to healthcare. CON laws, originally
championed by the federal government, aim to slow the rising cost of healthcare by preventing the
unnecessary duplication of services and by determining whether a community really needs the
proposed capital expenditure.?° Evidence shows that CON laws have restricted entry, constrained
growth, and reduced capacity, leading to a more concentrated healthcare market.?! Therefore, Congress
repealed the federal mandate for states to establish CON laws.?2 Additionally, The FTC and US
Department of Justice have concluded that CON laws “can prevent the efficient functioning of health
care markets” and thus have recommended that states repeal or retrench them.? Yet in spite of all the
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evidence that CON laws do not slow down the rise in healthcare costs, 35 states still had them, as of
January 2020.24

COPA laws exempt organizations from antitrust laws “in return for commitments to make public
benefit investments and control healthcare cost growth.”?® The FTC currently is studying the effect of
COPAs on prices and quality of, access to, and innovation in healthcare services.?S As a general
proposition, targeted antitrust immunity, as in the case of COPAs, encourages anticompetitive
collaborations (including, of course, anticompetitive consolidations) that harm consumer welfare.?”

Some studies have shown that when hospitals consolidate, the wages of nonphysician workers grow at a
slower rate.?® Because state licensing laws also limit the ability of healthcare workers to move across
state lines, most workers have no choice but to stay rather than move to other states. Some states have
attempted to improve the mobility of healthcare workers by joining licensure compacts, which allow
healthcare workers to easily move between states. However, these compacts do not cover all
professions and not all 50 states participate, leaving workers vulnerable.

At the same time that federal regulations encourage hospital consolidation, state and local laws prevent
new hospitals and other healthcare facilities from being built, and patients ultimately suffer as prices
rise and quality remains stagnant at best. It is important that the committee reviews the role of state
and local laws that further restrict competition in healthcare.

THE FTC HAS A LONG AND SUCCESSFUL TRACK RECORD OF CHALLENGING
ANTICOMPETITVE MERGERS UNDER CURRENT STATUTES AND GUIDELINES, BUT IT IS
UNABLE TO PROSECUTE ALL ANTICOMPETITIVE CONDUCT IN THE HEALTHCARE
SECTOR OWING TO STATUTORY RESTRICTIONS REGARDING NON-PROFIT HOSPITALS
Between 2000 and 2018, nearly 49 percent of all merger enforcement actions taken by the FTC related
to the healthcare sector.?’ These actions followed the FTC’s substantial refinement of its approach to
assessing market definition and nonprofit anticompetitive effects in hospital merger reviews.*° Before a
December 2020 district court decision not to enjoin the merger of two Philadelphia area hospitals, the
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FTC won every hospital merger case it undertook for the better part of two decades.® This win rate is
evidence of diligent analysis on the part of the FTC, demonstrating its ability to combat anticompetitive
hospital mergers successfully under existing legal authority.

More generally, current statutory antitrust law standards are fully equal to the task of promoting
competition and consumer welfare. Therefore, it would be inappropriate to recommend a broad
overhaul of antitrust statutes to expand the scope and scale of FTC antitrust enforcement. Existing
agency guidance, including the 2020 Vertical Merger Guidelines,*? provides ample support for
appropriate, evidence-based, economically sound enforcement. Overhauling antitrust statutes would
transform enforcement norms and judicial analysis, generating enormous private-sector uncertainty.
Such uncertainty would deter innovation, harming consumers and the American economy. The claims
by some that broad-based sweeping changes are needed owing to reduced competition in the American
economy and ineffective antitrust enforcement have not been proven.®

Antitrust enforcement focuses on the specific facts of a case to determine whether conduct in the
instance at hand is likely to undermine competition and reduce consumer welfare. Proposals that seek
to broadly condemn a certain practice risk rendering illegal (and deterring businesses from pursuing)
specific beneficial manifestations of that practice. Before legislating, Congress should seriously weigh
whether, in attacking a particular practice, the benefits of eliminating targeted harmful conduct will
likely be outweighed by the costs of condemning and deterring specific instances of such conduct that
could have benefited consumers through innovation, among other things.

However, as one of us recently discussed in previous testimony before the House Subcommittee on
Antitrust, Commercial, and Administrative Law,3* fully preserving the FTC’s ability to protect
consumer welfare requires reforms to the FTC’s nonmerger enforcement capabilities. Under Section 7
of the Clayton Antitrust Act of 1914, the FTC can challenge anticompetitive mergers whether the
hospitals are for profit or nonprofit. The same cannot be said for nonmerger anticompetitive conduct.
The Federal Trade Commission Act of 1914 limits the ability of the FTC to pursue action against
nonprofit corporations.
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In September 2019 testimony before the Subcommittee on Competition Policy, Antitrust, and
Consumer Rights, then-FTC Chair Joseph Simons stated, “We’re very interested in looking at unilateral
conduct by hospitals, that are problematic under the antitrust laws. . . . But, generally when we do that,
we find that they’re nonprofits, and we don’t have jurisdiction over them. . .. That’s another reason why
we’ve been asking the Congress to eliminate our exemption for nonprofits.”3¢

The FTC staff has profound expertise in healthcare markets, developed over decades. It is high time it
be given statutory authority over nonprofit entities to enable it to apply this expertise fully to all aspects
of healthcare antitrust enforcement.

MAJOR LEGAL REFORMS UNRELATED TO ANTITRUST ARE KEY TO IMPROVING THE
EFFECTIVENESS OF HEALTHCARE COMPETITION

Although this hearing centers on antitrust and consolidation, the antitrust treatment of healthcare-
related transactions is only the tip of the healthcare policy iceberg. Major improvements to the
competitive condition of the healthcare sector require far more than enhanced antitrust enforcement.

We have already touched upon the manner in which the ACA, CON laws, and COPA laws have
artificially promoted anticompetitive healthcare consolidation. A more far-reaching and comprehensive
2018 study by the US Department of Health and Human Services focused on (1) healthcare workforce
and labor markets, (2) healthcare provider markets, (3) healthcare insurance markets, and (4) consumer
driven healthcare.’” Furthermore, the Mercatus Center at George Mason University continues to carry
out far-reaching studies on American healthcare reform.3® We commend to you the thoughtful
comprehensive analyses and proposals discussed by the Department of Health and Human Services and
Mercatus as you evaluate what should be done to enhance healthcare competition and consumer choice
in the United States.
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