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Chair Howard and members of the committee:

Thank you for the opportunity to submit this testimony. My name is James Broughel, and T am a senior
research fellow at the Mercatus Center at George Mason University and an adjunct professor at the
Antonin Scalia Law School. My research focuses on regulatory institutions, economic analysis of
regulations, and the impacts of regulations on economic growth.

My testimony today centers around House Bill 158 (HB 158), which is currently being considered by
this committee. Specifically, I have three main points to convey:

1. Around the country, governors and regulatory agencies have suspended regulations standing in
the way of an effective public health response to the COVID-19 pandemic; these regulations need
to be reviewed to ensure that they are working for Americans, including the residents of Montana.

2. Though Montana is one of the more lightly regulated states on balance, some states are
significantly less regulated than Montana by some measures, and all states need effective
mechanisms for reviewing rules to ensure that the rules are meeting public needs.

3. Ifpassed, HB 158 would constitute one of the most deliberate efforts in the country to enhance
policymakers’ understanding of why the current regulatory system has fallen so far short during
the ongoing pandemic. Montana legislators should be commended for their efforts, but there
remain ways in which HB 158 could nevertheless be improved.

SUSPENDING REGULATIONS TO PROMOTE PUBLIC HEALTH

During the past year, regulations in a wide variety of areas have been relaxed or suspended in order to
facilitate the public health response to the COVID-19 pandemic. Examples of such waived or relaxed
regulations include the following:

1. Certificate-of-need (CON) laws. CON laws require healthcare providers to seek permission from
the government before they offer new services or expand or build new facilities. As of January
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2020, 35 states plus the District of Columbia required healthcare providers to obtain a CON
before offering at least one service, and this number rises to as many as 39 states when other
similar healthcare supply constraints are taken into account.! Yet according to one report, 24
states with CON laws have suspended portions of them during the pandemic or authorized
emergency certificates to be issued, such as certificates allowing for increases in the number of
available hospital beds.?

2. Occupational licensing and scope-of-practice regulations. These regulations restrict who can
work in certain professions and what services professionals in various occupations can provide.
During the pandemic, states have made it easier for out-of-state or retired healthcare
professionals to provide services, and they have expanded the classes of healthcare
professionals that can provide certain services, such as testing or vaccination.? For example, the
US Department of Health and Human Services has issued nationwide guidance allowing
pharmacists, qualified pharmacy technicians, and state-authorized pharmacy interns to
administer COVID-19 vaccines and COVID-19 tests.*

3. Regulations governing clinical laboratories. The federal government botched its early response
to the crisis,” as the first COVID-19 tests distributed around the country by the Centers for
Disease Control and Prevention (CDC) produced unreliable results.’ At the same time,
commercial labs and public health officials in the states couldn’t get initial approval to perform
their own tests (though in some cases, they tested anyway).” These failures, largely a result of
inflexible regulations,?® led the FDA and CDC to relax regulations on clinical laboratories and
transfer some regulatory authority over labs to the states.

Whether these suspended or relaxed regulations ever made sense at all is a critical public health issue.
Thus, it is not surprising that governments are engaging in reviews of regulations waived or suspended
during the pandemic. In Arizona, Governor Doug Ducey signed an executive order in early 2021
directing state agencies to conduct a comprehensive review of regulations suspended during the
COVID-19 emergency to determine whether suspensions should be made permanent.® In Idaho,
Governor Brad Little signed Executive Order 2020-13, titled “Regulatory Relief to Support Economic
Recovery.”® That order requires regulators to initiate rulemakings to remove regulations waived
during COVID-19. Exceptions can be made for rules required by law or necessary to protect public
health or safety, but the default position is that such regulations should be eliminated. The US
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Department of Health and Human Services also ordered a review of the vast majority of its existing
regulations in early 2021, though that effort is being delayed by legal challenges.!?

BACKGROUND ON THE REGULATORY ENVIRONMENT IN MONTANA

A recent Mercatus Center report highlights the reach of the regulatory state throughout the Rocky
Mountain region of the United States.!* Montana has 4.7 million words of regulation in its
administrative code and about 60,000 regulatory restrictions (instances of the words and phrases
“shall,” “must,” “may not,” “prohibited,” and “required”). Figure 1 shows a map of US states along with
their corresponding regulatory restrictions.

FIGURE 1. STATE-LEVEL REGULATORY RESTRICTIONS
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Note: State RegData 2.0 includes data on 44 states and the District of Columbia that were gathered between March and
June of 2020. Uncolored states are those for which the number of regulatory restrictions has not been calculated.
Source: Patrick A. McLaughlin, Jonathan Nelson, Stephen Strosko, Thurston Powers, Walter Stover, Ethan Greist, and
Hayden Warlick, State RegData (dataset), QuantGov, Mercatus Center at George Mason University, Arlington, VA,
accessed July 9, 2020, https://quantgov.org/state-regdata/; Bing Maps (data), © GeoNames, HERE, MSFT.

As is evident from figure 1, Montana has one of the lower levels of regulation in the country, as
measured by counts of restrictions. It nonetheless has more regulations than a number of other states,
including some of its neighbors. For example, Idaho has just 39,000 restrictions as of last count, and
North Dakota and South Dakota both have fewer restrictions than Montana.

In addition, there are reasons to believe that the cost of the regulatory system sometimes declines on a
per capita basis as the population increases.!* Thus, a restriction in California might impose a lower cost
on an individual than the same restriction in Montana. On a per capita basis, Montana is among the 10
most regulated states (including the District of Columbia, which is the most regulated state-level
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jurisdiction in the United States on a per capita basis). Montana industries are also about 30 percent
more regulated by federal regulation than are industries across the nation as a whole, meaning
businesses in Montana are disproportionately targeted by regulators in Washington, DC, relative to
businesses nationally.

Even if on balance Montana is less regulated than most other states (which seems likely), this should
not detract from the need for systematic review of existing regulations. Whether rules are advancing
public health or diminishing it is a critical question, and without rigorous review, this question will
remain unanswered.

REGULATIONS CAN SLOW GROWTH, INCREASE RISK AND HAVE REGRESSIVE EFFECTS

The overall volume of regulation in a jurisdiction can be problematic because of the process of regulatory
accumulation, which slows growth and has other unintended consequences. The empirical connection
between regulation and growth is well documented in the peer-reviewed academic literature:

e A 2013 study in the Journal of Economic Growth estimates that federal regulation slowed the
growth of the US economy by 2 percentage points per year on average from 1949 to 2005. This
estimate suggests that, had regulation remained at its 1949 level, 2011 GDP would have been
about $39 trillion larger, or 3.5 times larger, than it actually was.

e A study published in the Review of Economic Dynamics estimates that economic growth has
been slowed by 0.8 percentage points per year on average by federal regulations implemented
since 1980.1° That number suggests that had the federal government imposed a cap on
regulation levels in 1980, then by 2012 the economy would have been $4 trillion larger, which
amounts to $13,000 per person in the United States.

e Researchers at the World Bank estimate that the economies of countries with the least
burdensome business regulations grow 2.3 percentage points faster annually than countries
with the most burdensome regulations.”

e Areview of the peer-reviewed studies that rely on measures of regulation constructed by the
World Bank and Organisation for Economic Co-operation and Development finds an apparent
consensus that entry regulation and anticompetitive product and labor market regulations are
generally harmful to productivity and growth.!®

Well-designed regulations can protect the public, but regulations also have costs that can increase
health and safety risks inadvertently. The mechanism driving this result is that compliance costs from
regulations reduce business profitability, and these losses get passed on to workers in the form of lower
wages and to customers in the form of higher prices. By extension, families have less income to spend
on doctor’s visits, safer vehicles, or living in more secure or less polluted neighborhoods. Across society,
some risks inevitably rise as incomes fall owing to the burdens regulations impose.
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When regulatory costs rise enough, one can expect deaths to occur because the assortment of rules
increases risks for some hardworking Americans who are on the margins. Recent research suggests
that for each $110 million or so in regulatory costs, there will be one expected death owing to this
impoverishment effect.” As a result, statistical analysis shows that higher levels of federal regulation
go together with higher mortality, even after controlling for factors commonly thought to explain
higher mortality.2°

In addition to these unintended consequences related to risk, a recent report from the Mercatus Center
finds that federal regulations from 1997 to 2015 are associated with an additional 17,755 Montanans
living in poverty, 3.1 percent higher income inequality in the state, 51 fewer businesses annually, 508
lost jobs annually, and 7.4 percent higher prices.? Thus, regulations have many unintended
consequences, and these side effects are often most pronounced for working families and households.

RECOMMENDATIONS FOR IMPROVING HB 158

HB 158 creates a COVID-19 response study commission whose responsibility is to review statutes and
regulations suspended or revised during the pandemic and to prepare a report with recommendations.
Such study could help to address problematic regulations like those described earlier in this testimony.
Moreover, this legislation would go a step further than other states have gone, such as Arizona or Idaho,
which have ordered reviews of suspended regulations via executive order, which is a less durable
solution than legislation.

That said, there are ways to ensure that HB 158 is effective in achieving its stated goals.

1. Populate the commission in a bipartisan manner. The benefit of a bipartisan approach is that it
lends credibility to a review effort by making recommendations reflect a consensus. A potential
model is the bipartisan government efficiency and regulatory review commission that is set to
be created by Assembly Bill 4810 in New Jersey, a bill that, as of this writing, has passed both
chambers in New Jersey’s legislature and awaits the governor’s signature.?2 Modeled after a
similar commission that existed during the Chris Christie administration, Assembly Bill 4810
would allow both the majority and the minority party in the state legislature to appoint
members to the review commission.?? (Note that a recent amendment to HB 158 would allow
the minority leader in each chamber to appoint a member to the commission.)

2. Make the commission permanent. Assembly Bill 4810 in New Jersey is again a model in this
respect, because it creates a commission that will be a permanent standing body to review
regulations and makes recommendations for improvements. Although reviewing regulations
suspended during the pandemic is and must be a top priority, regulatory review more generally
is needed on an ongoing basis, not just temporarily.

3. Invest in economists to produce independent, objective analysis. Under HB 158, the Legislative
Services Division (LSD) will provide support staff to assist the COVID-19 response study
commission. Additionally, regulatory agencies will be required to furnish an economic impact
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statement upon request by the commission. However, to ensure objectivity and independence
of analysis, legislators should consider staffing the LSD with an economist whose job is to
analyze regulations upon request. Doing so would keep analytical responsibilities separate from
program management.?*

4. Give the commission authority to order agencies to regulate or deregulate in specific areas. In
Mississippi, the Occupational Licensing Review Commission was set up in recent years to
review occupational licensing regulations. The commission has the authority to direct agencies
to remove regulations in particular areas.?® Montana may want to empower the commission
created under HB 158 with similar authority.

CONCLUSION

The COVID-19 pandemic has revealed deep shortcomings in the regulatory system at multiple levels of
American government. As such, it is not surprising that states and federal agencies are considering ways
to review regulations that were hampering the pandemic public health response. Montana is taking
important steps by looking at ways to make temporary regulatory suspensions permanent. The process
now being considered has the potential to make Montana a leader in public-health-centered regulatory
reform and a model that other states will likely wish to emulate.

Thank you for the opportunity to submit this testimony. I am happy to answer any questions you may have.
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GUEST VIEW

To promote economic recovery, Montana needs regulatory relief

KENDALL COTTON and JAMES BROUGHEL
Nov 4, 2020

Montana is often referred to as the “last
best place,” but by one measure it’s the
second-worst place in the Mountain
West in terms of harmful regulations
and red tape. That’s according to new
research from the Mercatus Center at
George Mason University, which shows
that, on a population-adjusted basis,
Montana has the second-most
regulatory restrictions among its

regional neighbors, trailing only

Wyoming and well ahead of Colorado,
Idaho and Utah.

Cotton

As of this year, Montana’s regulatory code has grown to over 4.7 million words and
includes just under 60,000 regulatory restrictions, as measured by words like “shall,”
“must” and “required” in the state’s rulebook. It would take a typical person about six-
and-a-half weeks to read every rule in Montana’s administrative code, assuming 40

hours per week at a normal pace of reading.

Federal rules also burden Montana’s economy, with industries in Montana subject to

about 30% more federal regulation than industries across the nation as a whole are.



Together, these restrictions and red
tape impose real costs on Montana’s
economic health. Some of the
industries most heavily regulated in
Montana are also among the most
important to the state’s economy, like
animal production and mining. It’s
surprising, for example, that the home
of the country’s “golden triangle” of
wheat farming regulates crop
production more than any other

neighbor in the Mountain West.
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While regulation is necessary in some cases to protect health, safety and the
environment, the accumulation of thousands of regulations together has been shown to
stifle economic growth and substantially increase the cost of doing business. That’s the
last thing Montanans need at a time when the state’s economic recovery is still fragile

from the coronavirus.

To revive strong economic growth, policymakers should focus on reducing Montana’s
overall burden of regulation. Idaho Gov. Brad Little recently undertook an effort to cut
his state’s regulatory burden, implementing a policy whereby state agencies must
propose two regulations to simplify or eliminate for each new regulation they want to
add. Last year, the Idaho legislature went so far as to repeal the entire state regulatory
code, allowing Gov. Little’s administration to start fresh with a more streamlined set of

rules.



As a result, Idaho is now the least-regulated state in the nation, and Governor Little
has looked to institutionalize his reforms by mandating that rule chapters be

periodically repealed and replaced to keep them modern and up-to-date.

By enacting similar regulatory relief measures in 2021, Montana could set the stage for
an economic rebound. Moreover, there’s room for Montana to go even further than a
state like Idaho, by legislating a permanent cap on the size of the state’s code. That
would make Montana a regulatory reform leader not just in the Rocky Mountain

region, but all across the world.

Kendall Cotton is president and CEO of the Frontier Institute, a think tank based in
Helena. James Broughel is a senior research fellow with the Mercatus Center at
George Mason University and a coauthor (with Kofi Ampaabeng) of the new study,
“A Snapshot of Regulation in the Rocky Mountain States.”
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A Snapshot of Regulation in Rocky Mountain States

James Broughel and Kofi Ampaabeng
October 2020

This policy brief uses RegData, an innovative tool from the Mercatus Center at George Mason
University, to summarize and contextualize the volume of regulatory restrictions in five western
states constituting the Rocky Mountain region as classified by the Bureau of Economic Analysis
(BEA). In 2012, the Mercatus Center launched RegData to quantify regulation at the federal level
in the United States. RegData uses text analysis and machine learning algorithms to convert legal
text into quantitative data. Using these data, researchers can quantify the number of regulatory
restrictions in a jurisdiction. Regulatory restrictions are the primary unit of measurement of regu-
lation used by RegData and are instances of the terms shall, must, may not, prohibited, and required
appearing in laws. Regulations by nature impose restrictions on regulated individuals and busi-
nesses, by either requiring or prohibiting certain activities. These terms approximate the number
of restrictions that regulators impose on a jurisdiction.!

In 2019, the Mercatus Center launched State RegData, which extended the technology underly-
ing RegData to state administrative codes. This allowed for aggregate levels of regulation across
the various states to be compared with one another. This brief takes a deeper dive into the data
generated by the various RegData projects to better understand the regulatory landscape in the
Rocky Mountain region of the United States. Specifically, this report summarizes data for five
states: Colorado, Idaho, Montana, Utah, and Wyoming. Using data from State RegData, version
2.0, as well as other sources, the brief compares these states’ regulatory environments along a vari-
ety of dimensions, including overall word counts in state administrative codes, restrictiveness of
regulations in state administrative codes, restrictions across industries, federal regulation of the
various states’ economies, and population-adjusted restrictions.

The analysis presented here provides new insights into the extent and scope of regulation across
the Rocky Mountain region, which should prove useful to academics, policymakers, and even
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the regulators themselves as they seek to understand the consequences of the regulatory state
in America.

WORD AND RESTRICTION COUNTS IN STATE REGULATIONS

Almost every state in the country has a regulatory code where its administrative laws are housed.
Regulations are distinct from traditional laws written by legislators in that they are written mostly
by unelected officials working at executive branch agencies. Elected representatives in a legisla-
ture delegate specific lawmaking powers to these agencies. Executive branch agencies are typically
run by political appointees (although sometimes they are run by elected officials), and the staff
who work at agencies are career civil servants. Thus, the administrative laws (i.e., regulations)
written by these officials are different from statutes written by legislators in that there is generally
no direct line of accountability from voters to the writers of these laws.

Perhaps the simplest way to quantify how much state regulation exists is to count the words in
states’ administrative codes (figure 1). For example, the Colorado administrative code contains
12.2 million words, while Wyoming’s administrative code contains just 3.8 million words. Except
for Colorado, the number of words in each Rocky Mountain state’s administrative code is below
the Rocky Mountain average of 6.1 million and the national average of 9.2 million.

If one instead counts the restrictive terms in administrative codes, then Colorado remains the

most regulated mountain state, with 154,964 restrictions (figure 2). Idaho is the least regulated
state by this metric, as it has just 38,961 restrictions as of 2020.

Figure 1. Word Counts in Rocky Mountain State Administrative Codes
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Source: Patrick A. McLaughlin et al., “State RegData 2.0” (dataset), QuantGov, Mercatus Center at George Mason University, Arlington, VA, 2020,
https://quantgov.org/state-regdata/.
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Figure 2. State Regulatory Restrictions in the Rocky Mountain Region
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Source: McLaughlin et al., “State RegData 2.0.”

REGULATION OF INDUSTRY AT THE STATE AND FEDERAL LEVELS

Another way to analyze the regulatory systems in these states is to look at industries that are
targeted by state and federal regulation. RegData utilizes machine learning algorithms that are
trained to identify text relevant to particular industries. When the probability that a certain piece
of legal text applies to a particular industry is combined with regulatory restriction data, one can
produce an estimate of the regulatory restrictions targeting particular sectors of the economy.?
Figure 3a provides state regulatory restriction information for select industries. Figure 3a shows
clearly that the number of regulatory restrictions varies widely both within and across states. In
other words, for particular industries, some states impose far more regulation than others. And
within particular states, some industries are far more regulated than others.

Several interesting observations can be made about the data in figure 3a. One obvious pattern is
that Colorado tends to impose more regulation on these industries than the other states, which
is consistent with its larger overall volume of regulations. Ambulatory healthcare services is the
most regulated industry in Colorado (12,737 restrictions). Montana imposes the fewest regulatory
restrictions on this industry, but also regulates crop production more than any other Rocky Moun-
tain state (2,816 restrictions). Petroleum and coal products manufacturing is the most regulated
industry in Utah and the third most regulated in Colorado.

The variation in the number of restrictions on various industries across this region could be
explained by the relative importance of each sector to each state’s economy. Without assuming
any direct causal relationship between the volume of regulations that falls on an industry and that
industry’s contribution to GDP, in figure 3b we present the percentage of state GDP associated
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Figure 3a. State Regulatory Restrictions for Select Industries in the Rocky Mountain States
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Source: McLaughlin et al., “State RegData 2.0.”

with each of these industries for the five states. The mining industry is much more important to
Wyoming’s economy than to the economies of the other states; this industry is also more heavily
regulated than the other industries in Wyoming. Meanwhile, real estate is important in all the
states’ economies, and is lightly regulated in all the states.

States also vary in terms of the degree to which their economies are targeted by federal regulation.
For example, the average number of regulatory restrictions imposed by the five states reviewed
here is 83,305. By comparison, there are approximately 1.08 million regulatory restrictions in the
US Code of Federal Regulations.* Therefore, it is quite possible that federal regulations have a larger
impact on these state economies than do the states’ own regulatory restrictions.

The Mercatus Center has also produced data to better understand the degree to which federal
regulation targets states’ economies. By weighting estimates of industry-relevant federal restric-
tions according to how important various industries are to states’ gross state product, the Federal
Regulation and State Enterprise (FRASE) index is able to rank the states in terms of how regu-
lated they are by the federal government (figure 4). Wyoming receives a score of 1.50. This score
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Figure 3b. Contribution to State GDP of Select Industries
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Source: “GDP by State,” Bureau of Economic Analysis, accessed May 26, 2020, https://www.bea.gov/data/gdp/gdp-state.

is scaled relative to the nation as a whole, which receives a score of 1.00, so a score of 1.50
means that Wyoming industries are targeted by federal regulation 50 percent more than
industries across the nation as a whole are. Notably, four of the five states in the Rocky
Mountain region are more regulated than is the whole nation, by this measure.

REGULATION AND POPULATION

There is also evidence that more-populous states tend to have more regulation than less-populous
states.® One can speculate about several reasons why this could be the case. For example, more-
populous states might tend to have more industries, so some forms of regulation may not be neces-
sary in less-populous states. It is possible that more-populous states have denser populations than
less-populous states, and when more people are congregated in smaller areas, certain externalities
or other market failures could be more prevalent, thereby necessitating more regulation. It may
be that larger populations demand more regulation. Finally, some scholars have posited that there
are fixed costs associated with regulating and that larger populations will be able to absorb these
fixed costs more easily by spreading them across a greater number of people.® Therefore, more
populous states could be expected to have more regulation because regulating becomes cheaper
as population increases.
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Figure 4. Relative Federal Regulatory Burden by State in the Rocky Mountain Region
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Source: QuantGov, “2017 FRASE Index” (dataset), accessed March 17, 2020, https://www.quantgov.org/download-interactively.

For these reasons, it could make sense to adjust for population when reporting regulatory restric-
tions.” Figure 5a shows the number of state regulatory restrictions for every 1,000 residents in
each of the Rocky Mountain states. Wyoming (123.2 restrictions) is the most regulated state in
the region, adjusting for population. Idaho (21.8 restrictions) is the least regulated state in the
region. Figure 5a also shows the regional average number of restrictions per 1,000 residents for
the Rocky Mountain region. Utah, Colorado, and Idaho have fewer state restrictions per 1,000
residents than the regional average.

Figure 5b shows the 2018 GDP per capita for each of the Rocky Mountain states. While Idaho
has the fewest regulations per capita, it also has the smallest GDP per capita. Wyoming has the
highest GDP per capita and also the most restrictions per capita. Again, we stress that we are not
attempting to establish a causal relationship between regulation and GDP, but merely putting the
volume of regulatory restrictions in the context of the local economies.

CONCLUSION

There are a variety of ways one can compare the regulatory environments across states, as this
policy brief has done for states in the Rocky Mountain region of the United States. We have looked
at word counts in state administrative codes, regulatory restriction counts, restrictions targeting
industries in these states, the extent to which federal regulation targets each state’s industries,
and the population-adjusted quantity of state regulation.
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Each of these metrics has its own advantages and disadvantages. All told, the amount of regulation
in the states is considerable. Further research will help gauge how levels of regulation are evolv-
ing in these states over time and what implications follow from this evolution. This snapshot of
state regulations, however, provides a glimpse into the reach of various kinds of regulation in the
Rocky Mountain region.

Figure 5a. Population-Adjusted Regulatory Restrictions for Rocky Mountain States
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Source: McLaughlin et al., “State RegData 2.0”; Census Bureau, “2018 ACS 1-Year Estimates” (dataset), Summary File Data, American Community
Survey, https://www.census.gov/programs-surveys/acs/data/summary-file.html.

Figure 5b. 2018 Per Capita GDP for Rocky Mountain States
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Source: “GDP & Personal Income,” Bureau of Economic Analysis, accessed March 19, 2020, https://apps.bea.gov/iTable/index_regional.cfm.

7

MERCATUS CENTER AT GEORGE MASON UNIVERSITY


https://www.census.gov/programs-surveys/acs/data/summary-file.html
https://apps.bea.gov/iTable/index_regional.cfm

ABOUT THE AUTHORS

James Broughel is a senior research fellow at the Mercatus Center at George Mason University.
Broughel has a PhD in economics from George Mason University. He is also an adjunct professor
at the Antonin Scalia Law School at George Mason University.

Kofi Ampaabeng is a research fellow and data scientist at the Mercatus Center at George Mason
University. He specializes in curating data and generating policy-relevant insights from data.
Before joining the Mercatus Center, he worked for IMPAQ International, LLC, where he evalu-
ated the efficacy of government programs.

NOTES

1.

Restrictions can also occur in legal text for other purposes, such as for definitional purposes. At times, restrictions may
relate to government employees rather than to the private sector.

Arkansas does not yet have an administrative code, but the state is actively working on compiling one. See H.B. 1429,
92nd Gen. Assemb., Reg. Sess. (Ark. 2019), which establishes the Code of Arkansas Rules.
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That said, a regulatory restriction in a larger state may also carry a larger impact than the same restriction in a smaller
state, simply because it affects more people.
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KEY FINDINGS
The impact of federal regulations from 1997 to 2015 on the Montana economy is associated with
the following regressive effects:

» 17755 people living in poverty

e 3.1 percent higher income inequality
» 51 fewer businesses annually

e 508 lost jobs annually

e 735 percent higher prices

With regard to the volume of state-level regulations, Montana ranks 41 of 44 states for which data
are available (where a rank of “1” is most burdensome).

Regulations have unintended consequences. Recent research shows that a greater regulatory bur-
den (as measured by the number of regulatory restrictions—instances of the words and phrases
shall, must, may not, prohibited, and required—included in rules and regulations) is associated
with increased poverty rates, higher levels of income inequality, reduced entrepreneurship, and
increased consumer prices (especially for the products consumed by individuals living in pov-
erty). Focusing specifically on Montana, this snapshot describes each of these regressive effects.

POVERTY

The increase in Montana’s regulatory burden from 1997 to 2015 is associated with an increase in
the number of people living in poverty by 17,755 (134,185 after vs. 116,430 before) and an increase
in the poverty rate of 1.71 percentage points (12.9 percent after vs. 11.19 percent before).!
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Using the federal regulation and state enterprise (FRASE) index, which “represents the degree of
impact federal regulations have on a state’s economy relative to federal regulations’ impact on the
national economy,”? researchers have found that states with a higher incidence of federal regulations
also tend to exhibit higher poverty rates.® Specifically, a 10 percent increase in the effective federal
regulatory burden upon a state is associated with about a 2.5 percent increase in the poverty rate.

From 1997 to 2015 (the period for which FRASE estimates are available), the effective federal regu-
latory burden upon Montana increased by 61 percent and is associated with an increase in Mon-
tana’s poverty rate of 15.25 percent.* As of 2018, the overall poverty rate in Montana stood at 12.9
percent.® If the increase in the regulatory burden had not occurred, our research suggests that the
poverty rate could have been as low as 11.19 percent in 2018.° Though this may not seem like a large
difference in relative terms, it amounts to 17,755 fewer people living in poverty in Montana in 2018.

INCOME INEQUALITY
The increase in Montana’s regulatory burden from 1997 to 2015 is associated with an increase in
the state’s income inequality by 3.1 percent.

Given the association between rising poverty and federal regulations, it is no surprise that income
inequality has also increased. Using the FRASE index, researchers have found that states with a
higher incidence of federal regulations also have higher levels of income inequality. Specifically,
a 10 percent increase in the effective federal regulatory burden upon a state is associated with an
approximate 0.5 percent increase in the state’s Gini coefficient (the most commonly used measure
of income inequality).”

From 1997 to 2015, the effective federal regulatory burden upon Montana increased by 61 percent,®
and that increase is associated with a 3.1 percent increase in Montana’s level of income inequality.’
As of 2015, Montana was the 19th most unequal state in terms of income inequality.

ENTREPRENEURSHIP
The average annual growth rate of industry-specific federal regulations (measured from 1999 to
2015) is associated with an annual loss of 51 small firms and 508 jobs in Montana.

One reason a greater regulatory burden may increase poverty and inequality is that regulation
can reduce entrepreneurship. Researchers matched data from the Mercatus Center at George
Mason University on industry-level federal regulation (from the RegData dataset) with Census
Bureau data on the number of small and large firms and the number of employees per industry.!°
They estimate that a 10 percent increase in the number of regulatory restrictions pertaining to a
particular industry is associated with a 0.42 percent reduction in the total number of small firms
(that is, with fewer than 500 employees)" within that industry and a corresponding 0.55 percent
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reduction in small firm employment.’> Moreover, the researchers find that consecutive years of
rising regulatory burden on an industry have a compounding effect, whereby the negative effects
of regulation are amplified if preceded by above-average regulation growth.

In 2017, Montana had 31,899 small firms, collectively employing 245,758 workers."* Between 1999
and 2015, industry-level federal regulatory restrictions increased, on average, by 3.78 percent per
year." The results of the research mentioned earlier suggest that in an average year, if industry-
level federal regulations uniformly increase by 3.78 percent, Montana loses about 51 small firms
(0.16 percent of total small firms) and 508 jobs (0.21 percent of small firm employment).”®

CONSUMER PRICES

The increase in industry-specific federal regulations (measured from 1999 to 2015) is associated
with a 7.35 percent increase in consumer prices in Montana and the rest of the nation.!°

A 2018 study combines consumer expenditure and pricing data from the Bureau of Labor Statistics
with regulation data from RegData to determine the impact of industry-level regulation on the
prices of consumer goods.”” Given that regulations drive up compliance costs, it is not surprising
that the researchers find that a 10 percent increase in federal regulations is associated with a 0.9
percent increase in consumer prices. The study also finds that the poorest households spend an
outsized share of their income on the goods that are most regulated. Consequently, between 1999
and 2015, the average annual increase in prices for the households in the lowest income group
was 2.46 percent, significantly more than the 2.08 percent increase in average prices experienced
by households in the top income group.

Over the same period, industry-level federal regulations increased by an average of 3.78 percent
per year, which, based on the research mentioned earlier, is associated with 0.34 percent higher
prices nationally.”® To put this into perspective, the annual rate of inflation from 1999 to 2015 in
the United States averaged 2.19 percent,” but it could have been as little as 1.85 percent per annum
if there had been no growth in regulation. Whereas this may seem like a small difference in the
inflation rate, the effects compound over time.

MONTANA’S STATE-LEVEL REGULATIONS

In terms of the number of state-level regulatory restrictions, Montana ranks 41 of 44 states, with
59,788 regulatory restrictions (where a rank of “1” is most regulated). Montana also ranks 49 in
the nation in terms of occupational licensure burden (where a rank of “1” is most burdensome).

Although Montana cannot unilaterally reduce federal regulatory burdens impacting the state,
it can reduce homegrown red tape. An example of state-level red tape is occupational licensure,
which can impose a costly barrier to entering a profession. Montana requires a license to work in

3

MERCATUS CENTER AT GEORGE MASON UNIVERSITY



32 low-income occupations and requires an average of 312 days of education, training, or appren-
ticeships to obtain a license.?° Montana is the 49th most regulated state in terms of the breadth
and burden of occupational licensing, according to the Institute for Justice. Using a more com-
prehensive measure of regulation, Montana’s administrative law code measured 4,742,174 words
in total length in 2020 and contained 59,788 distinct regulatory restrictions.? Compared with 43
other states for which data are available, Montana ranks 41 (California ranks 1, as the state with the
most regulatory restrictions, and Idaho ranks 44, as the state with the fewest regulatory restrictions).
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NOTES

1. Our estimates, based on data from 1997 to 2015, are applied to the poverty rate in 2018, the most recent year with
available data.

2. For more information on the FRASE index, see Patrick A. McLaughlin and Oliver Sherouse, The Impact of Federal
Regulation on the 50 States, 2016 ed. (Arlington, VA: Mercatus Center at George Mason University, 2016); “FRASE
Technical Documentation,” QuantGov, December 1, 2017, https://www.quantgov.org/frase-documentation.

4

MERCATUS CENTER AT GEORGE MASON UNIVERSITY


https://www.quantgov.org/frase-documentation

n.

Dustin Chambers, Patrick A. McLaughlin, and Laura Stanley, “Regulation and Poverty: An Empirical Examination of the
Relationship between the Incidence of Federal Regulation and the Occurrence of Poverty across the US States,” Public
Choice 180, no. 1-2 (2019): 131-44.

Multiplying the poverty elasticity measure (0.25 percent increase in poverty per 1.00 percent increase in regulation) by
the increase in regulations in Montana as measured by the FRASE index (61 percent) yields the percentage increase in
the poverty rate owing to regulation (15.25 percent).

For overall poverty rates and numbers of people living in poverty by state, see Census Bureau, “SAIPE State and Coun-
ty Estimates for 2018” (dataset), December 12, 2019, https://www.census.gov/data/datasets/2018/demo/saipe/2018
-state-and-county.html.

The potential poverty rate of 11.19 percent (12.9/1.1525) ignores any additional growth in regulation since 2015.

Dustin Chambers and Colin O’Reilly, “Regulation and Income Inequality in the United States” (Mercatus Working Paper,
Mercatus Center at George Mason University, Arlington, VA, June 2020).

McLaughlin and Sherouse, The Impact of Federal Regulation on the 50 States; “FRASE Technical Documentation,”
QuantGov.

Multiplying the inequality elasticity measure (0.05 percent increase in the Gini coefficient per 1.00 percent increase in
regulation) by the increase in regulations in Montana as measured by the FRASE index (61 percent) yields the percen-
tage increase in the Gini coefficient owing to regulation (3.1 percent).

For more information about RegData, see Patrick A. McLaughlin, “RegData US 3.2 Annual” (dataset), QuantGov, Mer-
catus Center at George Mason University, Arlington, VA, 2020, https://www.quantgov.org/regdata-us-documentation.

Dustin Chambers, Patrick A. McLaughlin, and Tyler Richards, “Regulation, Entrepreneurship, and Firm Size” (Mercatus
Working Paper, Mercatus Center at George Mason University, Arlington, VA, April 2018). Following Small Business Ad-
ministration classifications, Chambers, McLaughlin, and Richards define small firms as businesses with fewer than 500
employees.

Chambers, McLaughlin, and Richards, “Regulation, Entrepreneurship, and Firm Size.”

For data on employment and firms, see “SUSB Tables,” Census Bureau, accessed October 14, 2020, https://www
.census.gov/programs-surveys/susb/data/tables.All.html.

Chambers, McLaughlin, and Richards, “Regulation, Entrepreneurship, and Firm Size,” 35.

Multiplying the small firm elasticity measure (0.0423 percent reduction in small firms within an industry per 1 percent
increase in industry regulation) by the average increase in national industry-level regulation as measured in RegData
(3.78 percent) yields the annual percent reduction in small firms owing to regulation (0.159894 percent). Multiplying
this value by the number of firms with fewer than 500 employees (31,899 firms) yields the number of lost small busi-
nesses annually, 51 firms (0.159894 percent x 31,899). To determine lost jobs, multiplying the employment elasticity
measure (0.0547 percent reduction in small business employment within an industry per 1 percent increase in industry
regulation) by the average increase in national industry-level regulation as measured in RegData (3.78 percent) yields
the annual percentage reduction in small business employment owing to regulation (0.206766 percent). Multiplying
this value by the number of small business employees (245,758) yields the number of small business jobs lost annu-
ally, 508 (0.206766 percent x 245,758).

If the annual inflation rate equals 2.19 percent, the price level grows by approximately 41.43 percent over a 16-year
period (that is, 1999 to 2015). At the lower rate of inflation (1.85 percent), the price level grows by 34.08 percent. The
difference in gross price appreciation over the period equals 7.35 percent.

Dustin Chambers, Courtney A. Collins, and Alan Krause, “How Do Federal Regulations Affect Consumer Prices? An
Analysis of the Regressive Effects of Regulation,” Public Choice 180, no. 1-2 (2019): 57-90.

Multiplying the price elasticity measure (0.09 percent increase in consumer prices per 1.00 percent increase in regula-
tion) by the average increase in national industry-level regulation as measured by RegData (3.78 percent) yields the
annual percentage increase in consumer prices owing to regulation (0.3402 percent).

5

MERCATUS CENTER AT GEORGE MASON UNIVERSITY


https://www.census.gov/data/datasets/2018/demo/saipe/2018-state-and-county.html
https://www.census.gov/data/datasets/2018/demo/saipe/2018-state-and-county.html
https://www.quantgov.org/regdata-us-documentation
https://www.census.gov/programs-surveys/susb/data/tables.All.html
https://www.census.gov/programs-surveys/susb/data/tables.All.html

19.

20.

21.

The inflation rate (2.19 percent) is the average annualized rate of change in the seasonally adjusted consumer price
index for all urban consumers (CPI-U), Series ID CUSROOOO0SAOQ, from January 1999 to December 2015 as reported by
the Bureau of Labor Statistics.

Dick M. Carpenter Il et al., License to Work: A National Study of the Burdens from Occupational Licensing, 2nd ed.
(Arlington, VA: Institute for Justice, 2017).

Patrick A. McLaughlin and Oliver Sherouse, “State RegData 2.0” (dataset), QuantGov, July 8, 2020, https:/www
.quantgov.org/state-regdata-documentation?rg=state%20regdata.

6

MERCATUS CENTER AT GEORGE MASON UNIVERSITY


https://www.quantgov.org/state-regdata-documentation?rq=state%20regdata
https://www.quantgov.org/state-regdata-documentation?rq=state%20regdata

	SUSPENDING REGULATIONS TO PROMOTE PUBLIC HEALTH
	BACKGROUND ON THE REGULATORY ENVIRONMENT IN MONTANA
	REGULATIONS CAN SLOW GROWTH, INCREASE RISK AND HAVE REGRESSIVE EFFECTS
	RECOMMENDATIONS FOR IMPROVING HB 158
	CONCLUSION
	ATTACHMENTS (3)
	broughel_and_ampaabeng_-_policy_brief_-_a_snapshot_of_regulation_in_us_mountain_states_-_v1.pdf
	WORD AND RESTRICTION COUNTS IN STATE REGULATIONS
	REGULATION OF INDUSTRY AT THE STATE AND FEDERAL LEVELS
	REGULATION AND POPULATION
	CONCLUSION
	ABOUT THE AUTHORS
	NOTES

	chambers_and_oreilly_-_policy_brief_-_the_regressive_effects_of_regulations_in_montana_-_v1.pdf
	KEY FINDINGS
	POVERTY
	INCOME INEQUALITY
	ENTREPRENEURSHIP
	CONSUMER PRICES
	MONTANA’S STATE-LEVEL REGULATIONS
	ABOUT THE AUTHORS
	NOTES




