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I appreciate the opportunity to respond to the Bureau of Consumer Financial Protection’s (CFPB)
request for information on its enforcement activities. The Mercatus Center at George Mason
University is dedicated to bridging the gap between academic ideas and real-world problems and
to advancing knowledge about the effects of regulation on society. This comment, therefore, does
not represent the views of any particular affected party or special interest group but is designed to
assist the CFPB as it considers whether it should modify its enforcement activities, especially with
regard to ensuring that parties have sufficient notice and an opportunity to comment on the rules
that will bind them before they face potential liability for a violation. More generally, this comment
seeks to assist the CFPB in embracing a regulatory approach that benefits consumers by allowing
for competition and innovation while providing necessary consumer protections.

THE CFPB SHOULD ENSURE REGULATED PARTIES HAVE ADEQUATE NOTICE OF AND AN
OPPORTUNITY TO COMMENT ON THE RULES THAT BIND THEM

The CFPB performs an important function as the lead regulator for consumer financial products
and services at the federal level. This includes rulemaking and enforcement authority for federal
consumer financial laws and general authority to bar parties covered by the Dodd-Frank Wall
Street Reform and Consumer Protection Act (Dodd-Frank) from engaging in “unfair, deceptive, or
abusive acts and practices.”’ The breadth of this power makes it vital that the CFPB abide by the
core norms of due process and fairness.

12 US.C. § 5531(a) (2010).
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Unfortunately, the CFPB has not always provided regulated parties sufficient notice and a chance
to comment on the rules and standards that the CFPB holds parties to via enforcement actions. As
the US Treasury Department noted in its report on banks and credit unions written pursuant to
Executive Order 13772, “In practice, the CFPB has avoided notice-and-comment rulemaking and
instead relied to an unusual degree on enforcement actions and guidance documents, which the
CFPB has consistently issued without opportunity for public comment, to announce new standards
of conduct.”?

This failure to provide appropriate notice and a meaningful opportunity for regulated entities to
comment on the rules they are bound by can and should be addressed by the CFPB. Fortunately,
there are steps the CFPB can take to avoid these issues in the future. Among them is abjuring the
use of guidance documents and previous enforcement actions as a substitute for rulemaking, with
appropriate notice and comment, to illuminate the obligations of regulated parties. This will
provide clarity not only to those parties but to the CFPB itself, providing for more uniform and
consistent enforcement and placing CFPB actions on more solid legal footing. These improvements
will help the CFPB more effectively pursue its important consumer protection mission while
respecting fundamental notions of due process.

The Use of Guidance Documents

The CFPB, like many regulatory agencies, uses guidance documents to inform the public on
matters relating to “the manner in which the agency proposes to exercise a discretionary power” or
to “advise the public of the agency’s construction of the statutes and rules which it administers.”?
Unlike “legislative rules,” guidance documents are not intended to be binding and do not require
the agency to undergo notice-and-comment rulemaking.*

While guidance documents can provide useful information about legal and regulatory
requirements to regulated parties and the general public, they should not serve as a substitute for
notice-and-comment rulemaking.’ The risk that guidance will serve as de facto rulemaking is most

2 STEVEN T. MNUCHIN & CRAIG S. PHILLIPS, U.S. DEPARTMENT OF THE TREASURY, A FINANCIAL SYSTEM THAT CREATES ECONOMIC
OPPORTUNITIES: BANKS AND CREDIT UNIONS 82 (2017) [hereinafter Treasury Report], citing Roberta Romano, Does Agency
Structure Affect Agency Decisionmaking? Implications of the CFPB’s Design for Administrative Governance (Yale Law &
Economics Research Paper No. 589, 2018) (finding that the CFPB uses, on a relative basis, notice-and-comment rulemaking less
and guidance documents more than similar agencies).

* ADMINISTRATIVE CONFERENCE OF THE UNITED STATES, ADMINISTRATIVE CONFERENCE RECOMMENDATION 2017-5: AGENCY GUIDANCE
THROUGH POLICY STATEMENTS 1 (2017) [hereinafter ACUS 2017 Recommendation], citing U.S. DEPARTMENT OF JUSTICE, ATTORNEY
GENERAL’S MANUAL ON THE ADMINISTRATIVE PROCEDURE ACT 30 (1947).

4 As the Associate Attorney General pointed out in a January 25, 2018 memo, some guidance documents (including interpretive
rules) “simply explain or paraphrase legal mandates from existing statutes or regulations.” See U.S. DEPARTMENT OF JUSTICE,
OFFICE OF THE ASSOCIATE ATTORNEY GENERAL, LIMITING USE OF AGENCY GUIDANCE DOCUMENTS IN AFFIRMATIVE CIVIL ENFORCEMENT
CASES (2018) [hereinafter AAG Memo]. But, as the Attorney General stated in a November 2017 memo, “[G]Juidance may not be
used as a substitute for rulemaking and may not be used to impose new requirements on entities outside the executive branch.
Nor should guidance create binding standards ... [to] ... determine compliance with existing regulatory or statutory
requirements.” See U.S. DEPARTMENT OF JUSTICE, OFFICE OF THE ATTORNEY GENERAL, PROHIBITION ON IMPROPER GUIDANCE DOCUMENTS
(2017) [hereinafter AG Memo]. Further, as Ronald M. Levin highlights in his separate statement to ACUS Recommendation 2017-
5, an agency using interpretive rules to enforce its interpretation of the underlying law or regulation as binding should be
subject to notice-and-comment rulemaking so that regulated entities can have an opportunity to understand its obligations and
to persuade the agency. ACUS 2017 Recommendation, supra note 3, at 1, citing 5 U.S.C. § 553(b)(A).

® See AG Memo at 1and AAG Memo at 1.
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acute when regulated entities feel that they are bound by, and will be held responsible for, the
requirements expressed in guidance documents, even if those requirements exceed the underlying
law and regulation. As the Office of Management and Budget notes, the use of guidance documents
to circumvent notice-and-comment rulemaking risks “poorly designed or misused guidance

documents [that] can impose significant costs or limit the freedom of the public.”®

As the Administrative Conference of the United States explains, a regulated party being de facto
bound by technically nonbinding guidance documents can be the result of an agency’s bad-faith
intention to bind regulated parties without providing due process.” However, even if the agency
does not intend to circumvent due process, the guidance documents may have the same effect if
the regulated entities believe they will be held liable for complying with a standard of conduct
advocated by the guidance documents.®

There are several situations in which a regulated entity can feel bound by agency guidance, even if
that is not the agency’s intent.” This can occur when the regulated party needs the regulator’s
permission to do or receive something essential; operates in a highly regulated environment where
perfect compliance is exceedingly difficult, causing the regulated entity to feel the need to comply
with guidance to impress the regulator; or feels it risks a prohibitively expensive fight if it is subject
to enforcement, even if the regulated party prevails."’

Parties regulated by the CFPB can credibly claim all three reasons. Entities regulated by the CFPB
could reasonably believe that the CFPB has leveraged government approvals from other regulators
as a means of obtaining compliance." Entities regulated by the CFPB are subject to a myriad of
complex laws and regulations that can make perfect compliance difficult, even if noncompliance
does not materially harm consumers, and firms can reasonably believe that fighting a CFPB
enforcement action will be ruinously expensive even if the firm ultimately prevails.

Unsurprisingly, firms, and the lawyers who advise them, consider CFPB guidance as creating new
binding requirements beyond the underlying laws and regulations.”” For example, in response to

the CFPB’s Compliance Bulletin 2012-03 on service providers,” at least one law firm believed that
the CFPB’s expectations constituted an effective mandate of procedures beyond those required by
the relevant law and regulation." These commenters further noted that while the bulletin “has all

)15

the hallmarks of a regulation,”” the CFPB failed to follow standard procedures for a regulation,

including providing for notice and comment from the public and following the Small Business

6 Agency Good Guidance Practices, 72 Fed. Reg. 3432, 3433 (Jan. 25, 2007).

7 ADMINISTRATIVE CONFERENCE OF THE UNITED STATES, RECOMMENDATION 92-2: AGENCY POLICY STATEMENTS (1992), citing 57 Fed. Reg.
30103 (July 8,1992).

8 ACUS 2017 Recommendation at 3-4.

°1d.

1.

" See, e. 9., Yuka Hayashi, Consumer Watchdog Pushed Discrimination Case on Vulnerable Firm, WALL ST. J. (Nov. 24, 2015)
(discussing a House Financial Services report of the CFPB’s fair lending investigation of Ally Financial, where Ally’s pending
request with the Federal Reserve to remain a holding company was cited by CFPB attorneys as a reason Ally may have wished
to settle with the CFPB quickly).

2 The following discussion is informed by an incomplete, unpublished manuscript drafted by Hester Peirce and Vera Soliman.
" CONSUMER FINANCIAL PROTECTION BUREAU, CFPB BULLETIN 2012-03: SERVICE PROVIDERS (Apr. 13, 2012).

' JONATHAN D. JAFFE & DAVID A. TALLMAN, CONSUMER FINANCIAL SERVICES ALERT: UNLUCKY DAY FOR CONSUMER FINANCIAL SERVICES
1PROVlDERs? THE CFPB ISSUES ITS VENDOR MANAGEMENT BULLETIN ON FRIDAY THE 13TH 1 (K&L Gates, May 11, 2012).

> Id. at 2.
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Regulatory Enforcement Fairness Act procedures required when the CFPB pursues a rulemaking
with a significant economic impact.'

Likewise, the CFPB’s guidance on debt collection found in CFPB Bulletin 2013-07 has been
interpreted by observers to impose the obligations of the Fair Debt Collection Practices Act
(FDCPA) through Unfair, Deceptive, and Abusive Acts and Practices (UDAAP) liability on parties
generally not covered by the FDCPA.”

These examples indicate that whether or not the CFPB intends for guidance documents to create
new binding rules, they appear to have that effect on regulated parties. This creates the risk that
rights are being limited without the necessary and appropriate process being followed, and that the
risk of ruinous litigation is preventing regulated entities from using the courts to vindicate their
rights appropriately. This is an unacceptable state of affairs that risks depriving regulated parties of
due process and delegitimizing the CFPB.

The CFPB’s Use of Regulation by Enforcement

The CFPB has also developed a reputation for using enforcement actions to announce new legal
requirements for regulated firms instead of providing appropriate notice via rulemaking."® The use
of targeted enforcement actions to guide markets through consent orders has been acknowledged
by former CFPB Director Richard Cordray in testimony before Congress."” This use of enforcement
without necessary notice has also been criticized by commenters and has been found to violate the
due process rights of regulated parties.*

The use of enforcement, such as consent orders, to elucidate standards to which the CFPB will
hold regulated parties presents several problems. First, the firm that is to be made an example of
may not have adequate notice of its obligations before being subject to an enforcement action. This
lack of notice can violate due process, as in the case of the CFPB’s enforcement action against
PHH, where the CFPB adopted a new interpretation of the requirements of the Real Estate
Settlement Procedures Act. Second, a settlement and consent order do not necessarily reflect the
law but rather what the specific parties were willing to agree to, and unlike rulemaking they do not
allow other affected parties to challenge the CFPB’s interpretation or the terms of the settlement.”
This can result in regulation being set not by the law but by the relative litigation position of a
regulated entity. Third, because consent orders are inherently fact and circumstance specific, they

" /d,

"7 CONSUMER FINANCIAL PROTECTION BUREAU, CFPB BULLETIN 2013-07: PROHIBITION OF UNFAIR, DECEPTIVE, OR ABUSIVE ACTS OR
PRACTICES IN THE COLLECTION OF CONSUMER DEBTS (July 10, 2013); ANDREW SMITH, OBREA POINDEXTER & RYAN ROGERS, CFPB ISSUES
FDCPA AND UDAAP GUIDANCE FOR CREDITORS AND THEIR SERVICE PROVIDERS 1 (Morrison & Foerster Client Alert, July 11, 2013).

18 See Treasury Report at 82-83.

° The Semi-Annual Report of the Bureau of Consumer Financial Protection: Hearing before H. Comm. on Financial Services, 114th
Cong. (2016) (statement of Richard Cordray).

0 See, e, g., Treasury Report 82-83; Assessing the Effects of Consumer Finance Regulations: Hearing before S. Comm. on
Banking, Housing, and Urban Affairs, 14th Cong. 7-8 (2016) (statement of Leonard Chanin) (discussing problems with using
enforcement instead of regulation to inform markets); PHH Corporation v. CFPB, 839 F.3d 1, 9 (D.C. Cir. 2016) (reinstated in
relevant part by full D.C. Circuit in PHH Corporation v. CFPB, No. 15-1177 (decided Jan. 31, 2018)).

4 See Romano, supra note 2, at 15 (discussing how rulemaking allows trade groups to sue regulators before a rule takes effect,
though they cannot do so in enforcement cases against a specific firm).
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cannot provide sufficient guidance.”” Fourth, consent orders are not as durable as regulations
because new agency leadership can demand a different standard for behavior.

While enforcement actions are necessary and consent orders can be useful tools to inform the
public and other regulated entities, they cannot substitute for the due process and clarity that
notice-and-comment rulemaking can provide.

RECOMMENDED CHANGES

The CFPB should seek to prevent regulated parties from being unduly bound, either intentionally
or de facto, by guidance and enforcement actions. Fortunately, there are several steps that the
CFPB can take.

First, to the extent the CFPB intends for guidance documents and consent orders to
inappropriately substitute for notice-and-comment rulemaking, it should stop that policy promptly
and retract the guidance documents issued with that intent. The CFPB should also make clear
through agency policy and practice, rather than just boilerplate language, that consent orders are
not binding except to the party who is the subject of a consent order and that guidance documents
are not binding.

For example, the CFPB may wish to adopt a policy forbidding its enforcement attorneys from using
guidance or consent orders as bases, in and of themselves, for proving that a regulated party has
violated the law. This approach would mirror actions taken by the Department of Justice (DOJ)
with regard to guidance documents in certain affirmative civil enforcement cases.”® As with the
DOJ’s policy, this does not mean that guidance documents and consent orders could not be used at
all.** For example, to the extent that guidance or a consent order simply explains or rephrases the
underlying law or rule without adding additional requirements, it could be used to show that the
regulated party had notice of its obligations.”

Second, the CFPB should engage in more rulemaking, including notice-and-comment rulemaking,
to help define the criteria by which they will evaluate compliance. For example, the CFPB could
seek to define “abusive” more fulsomely via rulemaking. Even if fully defining what conduct is
“abusive” may be difficult, at a minimum the CFPB could seek to provide more clarity as to what
the essential elements are and what is not “abusive.” This will provide regulated entities at least
some additional information to help them comply with the law. Rulemaking will also allow
regulated entities to challenge the CFPB’s interpretation of the law before facing potential liability
under the rule, which can serve to provide needed accountability.

CONCLUSION

The CFPB has an important mission to protect consumers. Previous efforts to substitute guidance
documents and enforcement for rulemaking have undermined this mission by depriving regulated

2 Chanin, supra note 20, at 7.

% See AG Memo and AAG Memo.

2 The DOJ policy deals only with guidance.
% See AAG Memo at 2.
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parties and the public of both clarity and appropriate opportunities to comment on or contest
proposed rules. These efforts have also weakened the CFPB’s position with the courts. By utilizing
rulemaking appropriately, the CFPB can redress these concerns and better achieve its mission.
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