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ABSTRACT

Despite evidence to the contrary, three common myths persist about federal
regulations. The first myth is that many regulations concern the environment, but
in fact only a small minority of regulations are environmental. By some measures,
the flow of new health regulation alone since the year 2000 has far exceeded
the flow of environmental regulation. The second myth is that most regulations
contain quantitative estimates of costs or benefits. However, these quantitative
estimates appear rarely in published rules, contradicting the impression given by
executive orders and Office of Management and Budget guidance, which require
cost-benefit analysis (CBA) and clearly articulate sound economic principles for
conducting CBA. Environmental rules have relatively higher-quality CBAs, at least
by the low standards of other federal rules. The third myth is the misperception
that regulatory costs are primarily clerical, rather than opportunity or resource
costs; this myth has further contributed to the understatement of regulatory
costs. If technocrats have triumphed in the regulatory arena, their victory has
not been earned by the merits of their analysis.
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egulation is one of the hardest concepts

to grasp in the world of policy, largely

because its vast breadth and depth defy
comprehension. Regulatory experts have not
settled on a single way to quantify the body of
regulations on the books at any given point in
time. Nonetheless, as of January 3, 2020, the Code
of Federal Regulations contains over 103 million
words of rules promulgated by more than 100
agencies, which would take a full-time worker
reading at 250 words per minute more than 3
years to read.'

Federal regulation is broadly misunder-
stood, even by the “regulatory czars” who have
oversight. The misunderstandings can be sum-
marized as three mutually reinforcing myths:

1. The first myth is about the composition of
the flow of regulation (and deregulation)—
that regulations address mostly environ-
mental concerns. We find instead that only a
small fraction of regulation is environmen-
tal. Economic and social regulations are far
more common. Our data suggest that the
costs of health regulation have exceeded the
costs of environmental regulation over the
past couple of decades, and this observation
does not even begin to count the costs of
regulations in 2020 intended to combat the
coronavirus pandemic.

2. The second myth is that regulators offer
reasonable justifications and quantitative
evidence for regulations. Despite executive
orders and Office of Management and Bud-
get (OMB) guidance requiring cost-benefit
analysis (CBA) of new regulations, the typi-
cal justifications and cost assessments of
nonenvironmental regulations are seriously

lacking.

3. The third myth is about the nature of the
costs imposed by regulations on households
and businesses—that the bulk of the costs
are clerical. Although many regulations cre-
ate nontrivial paperwork and clerical costs,
the vast majority of regulation costs are eco-

nomic distortions.

There may also be myths about the benefits
of regulation. However, we expect that agencies
and Congress are more aware of these benefits
because something motivated the regulators
to promulgate the regulations in the first place.
The costs of regulation are less proximate to the
regulators themselves. We leave comprehensive
analysis of benefits for future research. Readers
may also be interested in the net benefit calcu-
lations prepared by the Council of Economic
Advisers (CEA), which quantify a wide range of
regulatory benefits, including “consumer data



privacy, environmental protection, fuel savings,

and reductions in uncompensated healthcare.”?

REGULATORY BACKGROUND

The constantly changing alphabet soup of federal
agencies leaves even experts confused about how
many agencies exist and which ones issue regula-
tions. A good working definition of a regulation,
which we take to be a government intervention
that requires or prohibits some action or activity,
can help understand regulations’ origins. Under
that definition, federal regulations originate in all
three branches of government, as we explain in
this section.

Congress

Congress can write and pass bills that, if signed
into law by the president or passed over a veto, all
Americans must obey. In writing laws, Congress
can delegate authority to the executive branch,
which includes executive agencies whose heads
sit on the president’s cabinet as well as inde-
pendent agencies such as the Federal Commu-
nications Commission or the Federal Reserve
System. The delegation of lawmaking authority
can be explicit, as with the House Medicare for
All bills directing that “the Secretary [of Health
and Human Services] shall pay, from amounts
made available for capital expenditures. .. such
sums determined appropriate by the Secretary to
providers””® Congress can also delegate implicitly
by writing its bills with vague terms that execu-
tive branch agencies or federal courts must fur-
ther interpret in order to make them operational.
Take the 1963 Clean Air Act, which, as subse-
quently amended by Congress, requires the EPA
to establish standards “applicable to the emission
of any air pollutant” from motor vehicles.* The

act itself does not say whether the greenhouse
gases (such as carbon dioxide) causing climate
change are an “air pollutant.” The EPA ulti-
mately decided that they are. The Supreme Court
affirmed the EPA’s decision when it concluded
that “greenhouse gases fit well within the Clean
Air Act’s capacious definition of ‘air pollutant.”®

Federal Agencies

Most regulations are created when regula-
tory agencies publish final rules, which explain
changes to the text of existing regulations.’ As
such, final rules can be conceived of as regula-
tory “flows.” New rules are published, by both
executive agencies and independent agencies, in
the Federal Register and indicate the parts of the
Code of Federal Regulations (CFR) to be changed.
Rules can add text to the CFR, revise it, or remove
it.” The CFR is therefore a stock of regulation.® As
published in the Federal Register, new rules also
include agency motivation, analysis of budgetary
and economic impact, and summary of public
comments that are not part of the CFR.

Judiciary

Federal regulation sometimes originates in fed-
eral courts on a case-by-case basis, as with some
regulation of competition, without rules or guid-
ance. Case-specific regulations can become a
permanent part of the regulatory landscape,
especially if they are affirmed by federal courts.’

Data on the Stocks and Flows of
Regulations

To the extent that the federal government pro-
vides summary measures of the flow of regula-
tion, these summary measures cover only the



rules promulgated by the executive agencies.
That is, they exclude guidance documents pub-
lished by any agency, rules published by inde-
pendent agencies, and statutes or court decisions
that are not reflected in agency rulemaking. And
the information produced by executive agencies
from that subset of regulatory actions is fairly
narrow—for example, most new rules are not
accompanied by quantitative estimates of ben-
efits and costs.

Recent years have witnessed the advent of
independent academic research projects that
attempt to fill the data gap about regulation. The
most prominent of these is the RegData Project.
Launched in 2012 with a working paper by Omar
Al-Ubaydli and Patrick A. McLaughlin, RegData
is both a methodology and a database. The Reg-
Data methodology entails using text analysis and
machine-learning algorithms to parse and quan-
tify the CFR. Several dimensions, or features, of
federal regulations have been quantified over the
course of the ongoing RegData Project, includ-
ing the quantity of regulatory restrictions con-
tained in regulations and the relevance of those
restrictions to the various sectors and industries
that make up the US economy. The resulting data
have been made freely available to the public at
QuantGov.org."’

The two primary metrics in the RegData
database are restrictions and industry relevance.
Restrictions is a cardinal proxy of the number
of regulatory restrictions contained in regula-
tory text, devised by counting select words and
phrases, such as shall or must, that are typically
used in legal language to create binding obliga-
tions or prohibitions. The database also includes
a secondary measure of volume—the total word
counts—as an alternative measure of the volume
of regulation over time.

The second key variable in RegData is
industry relevance, representing estimates of the
relevance of the text of a regulation to the dif-
ferent sectors and industries in the economy.
RegData utilizes the industry definitions in the
North American Industry Classification System
(NAICS), which categorizes all economic activity
into different industries. RegData uses machine-
learning algorithms to assess the probability that
a unit of regulatory text targets a specific NAICS
industry. This assessment requires two steps.
First, the program “learns” what words, phrases,
and other features can best identify when a unit
of text is relevant to a specific industry by ana-
lyzing our compilation of training documents.
Training documents are documents that are
known to be relevant to one or more explicitly
named industries. Over the course of the Reg-
Data project, we have gathered tens of thousands
of training documents from publications in the
Federal Register that name the NAICS codes
affected by rulemakings.

Second, some simple calculations permit the
combination of restrictions and industry rele-
vance into a single variable, industry restrictions,
which is an estimate of the number of restric-
tions that are relevant to a particular industry or
set of industries in one or more regulations."” The
advent of an industry-specific metric of regula-
tion that is comprehensive (i.e., inclusive of all
federal regulations that are in effect in each year),
replicable, and transparent has created paths to
performing economic research on regulation in
ways that were previously infeasible. All of these
metrics—restrictions, industry relevance, and
industry restrictions—can be cross-tabulated
with regulatory agency because RegData encodes
the CFR’s attribution (in its various tables of con-
tents) of each part of the CFR with an agency."”



TABLE 1. THREE METHODS OF QUANTIFYING NEW REGULATION, 2000-2016

Quantification Method Count or amount Share
Economically significant rules (“count or amount” = number of rules)
All executive agencies 926 1.00
HHS 296 0.32
Nonenvironmental 796 0.86
Environmental 130 0.14
RegData: restrictive words (“count or amount” = number of restrictive words in thousands)
All agencies 214 1.00
HHS 18 0.08
Nonenvironmental 141 0.66
Environmental 72 0.34
CEA sample of 21 regs later removed (“count or amount” = $ billions)
All agencies 276 1.00
HHS (4) 91 0.33
Nonenvironmental (18) 219 0.79
Environmental (3) 57 0.21

Notes: Ninety-eight percent of the “count or amount” of environmental regulations in the CEA sample is from a single rule.

Other approaches have sampled the flow of
regulations. These include Jerry Ellig’s “regula-
tory report cards” and analysis by the Competi-
tive Enterprise Institute’s Clyde Wayne Crews."
The CEA sampled 21 regulatory and deregulatory
actions from five broad categories based on indi-
cators of importance to the public."* The Federal
regulatory budget itself, which dates back to fis-
cal year 2017, is a fiscal year sample of rules from
executive agencies that includes rule-specific
cost estimates.”

MYTH #1: MOST REGULATION IS
ENVIRONMENTAL

Estimates from RegData and the
Federal Register

The first myth about regulation is that most regu-
lation is environmental. This commonly repeated
myth inaccurately equates deregulation with
polluted air and water. In fact, only 14 percent of

all economically significant federal rules issued
between 2000 and 2016 came from the three
major environmental agencies: the EPA, the
Department of Interior (DOI), and the Nuclear
Regulatory Commission (NRC).'® These results
are shown in the top panel of table 1.

The small share of environmental regulation
is also confirmed by RegData statistics, which
also include the rules that are not designated
as economically significant. Table 1 shows how
essentially two-thirds of the 2000-2016 increase
in restrictive words (141,000 out of 214,000)
were made by agencies with primarily nonenvi-
ronmental missions. Although not shown in the
table, the stock of restrictive words as of 2017 is
also illustrative: it was about 1.1 million overall
and about 238,000 for the environmental agen-
cies. In other words, 79 percent of the stock of
regulation is nonenvironmental.

The Department of Health and Human Ser-
vices (HHS) is the single largest promulgator of
economically significant regulations between



2000 and 2016, outpacing EPA by more than
three to one. While contributing many words,
HHS contributes less to the increase in restric-
tive words. A potential reason for its large contri-
bution to economically significant rules may be
the large size of HHS (its annual budget is more
than $1 trillion), given that one of the thresholds
for economic significance is an absolute dollar
amount. From this perspective, the number of
rules may be a better indicator for comparing
regulatory costs across agencies than the number
of restrictive words. A second potential reason is
that many important HHS rules have a duration
of only one year, and therefore it issues multiple
rules on the same topic, with new rules replac-
ing old (hence, comparatively little increase the
CFR stock of restrictive words). For the purposes
of interagency comparisons, perhaps this results
in exaggerating the importance of HHS. On the
other hand, the fact that HHS does rulemaking
so frequently may indicate a high level of detail
and large scope with which it regulates.

Future interagency regulatory comparisons
will include the period of the COVID-19 pan-
demic, during which time HHS regulators were
considering everything from rules for employ-
ers to approvals of new drugs and therapies. We
expect that the updated comparisons will further
debunk the first myth by showing that the eco-
nomic impact of new federal health regulation far
exceeds that of new environmental regulation.

Examples Selected on the Basis of
Public Attention

Not all rules are equally important. Nor is each
occurrence of “shall” or “must” in the CFR
equally important. Ideally, we could use quanti-
tative estimates of importance provided by the
regulating agencies, but, as discussed in connec-

tion with the second myth, quantitative estimates
are often absent, or they frequently obscure an
economically important regulation. Instead we
use the sample of 21 post-2016 deregulations
selected by the CEA on the basis of attention
from the public,”” as measured by number of com-
ments submitted during the comment period of
rulemaking and attention from Congress. These
deregulations removed 21 regulations that were
putin place between 2000 and 2016, so what the
CEA reports as cost savings from deregulation
can be taken as an estimate of the costs created by
their precursor regulations. The CEA sample is
also interesting because, as a sample of “only” 21,
it facilitates a discussion of specific regulations
while at the same time capturing an important
part of the totality of regulation.

For example, the fiscal year 2018 regula-
tory budget had more than 200 rules from the
executive agencies, which are already selected
on the basis of economic importance. Among
the 10 rules from executive agencies with at least
100 comments, only one was environmental.
The quantity of comments received on that one
rule, known as the “Waste Prevention Rule” or
“Venting and Flaring Rule,” was wildly dispro-
portionate with its costs and benefits. Because
the regulation applies only to oil and gas opera-
tions on federal and tribal lands, whereas at least
80 percent of oil and gas operations are on pri-
vate lands, the annualized cost savings from the
deregulation was only about $0.3 billion as com-
pared to the CEA’s estimate of an average of $4
billion for the nine nonenvironmental rules. In
other words, less than 1 percent of the cost sav-
ings from deregulation in that year’s budget came
from environmental deregulation.

To be more concrete, it helps to reflect on
some of the deregulations that have received
public attention. A 2018 rule letting consumers



FIGURE 1. ENVIRONMENTAL BENEFITS ARE DWARFED IN THE COST-BENEFIT ANALYSIS OF EMISSIONS RULES
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2016, table 12.82; The Safer Affordable Fuel-Efficient (SAFE) Vehicles Rule for Model Years 2021-2026 Passenger Cars and Light Trucks, 83 Fed. Reg.
42986, table VII-51 (proposed August 24, 2018) (to be codified at 49 C.F.R. pts. 523, 531, 533, 536, and 537, and at 40 C.F.R. pts. 85 and 86).

keep their short-term health insurance plans
(pejoratively known as “junk” plans by those
who disapprove of the plan designs) is an eco-
nomic deregulation and does not pollute air or
water. No pollution is created by ending a foreign
drug company’s monopoly on the sales of generic
prescription drugs, as the FDA did in 2017 and
2018 by improving the process of approving
generic drugs.'® The environment is not dirtier
because university students are considered cus-
tomers of the university rather than employees,
as the National Labor Relations Board designated
during the Obama administration. Removing
regulatory barriers from the franchise way of
doing business, as the Department of Labor and
the National Labor Relations Board recently did,

does not pollute air or water. All of these exam-
ples involve regulatory costs in the billions of
dollars per year."”

The vehicle emissions rule will result in
a large environmental share of the regulatory
budget for fiscal year 2020, although it is an
exception that proves the rule. Estimates of the
environmental costs of vehicle emissions from
the Trump and the Obama administrations are
in comparatively close agreement. The over-
whelming difference between them is their
assessments of the nonenvironmental economic
costs. Figure 1 shows the components of benefits
and costs as estimated by both administrations.
They include private fuel savings, vehicle main-
tenance, and technology costs, to name a few. By



both estimates, the environmental benefits are
just a tiny sliver. The substantive disagreement
is whether consumers can be trusted to assess
the effect of vehicle choice on their families’ fuel
budgets. The Obama administration assumed
that enough consumers lacked this skill that
federal regulations were needed to prevent sub-
optimal vehicle choices.

The bottom panel of table 1 accumulates the
CEA’s results. The aggregate annual regulatory
costs of the 21 selected regulations implemented
in the 2000-2016 period are estimated to be $276
billion. Seventy-nine percent of these costs are
nonenvironmental. In contrast, HHS regulations
alone account for a third of the regulatory costs.
This interagency distribution of regulatory costs
is remarkably similar to the distribution obtained
merely by counting economically significant
rules (top panel of table 1).

MYTH #2: REGULATION IS SMART
AND EVIDENCE BASED

The second myth is that federal regulation is
smart and evidence based. Professor and former
federal regulatory czar Cass Sunstein declared a
“triumph of the technocrats” in a “cost-benefit
revolution [that] requires regulators to demon-
strate a genuine need for government action ...
weaken[ing] the hold of interest groups, popu-
lar opinion, anecdotes, and intuitions”*° Based
on his assessment that federal regulators capa-
bly balance costs and benefits, Sunstein con-
cludes that any additional constraints on regu-
lators, such as a regulatory budget, “are hard
to defend.””" The 2012 Economic Report of the
President describes a regulatory process that pur-
portedly includes “careful analysis of costs and
benefits, both before and after regulatory action,

including an informed public discussion.”*

Good analysis is certainly an important
input to smart regulation.”® As regulatory expert
Jerry Ellig puts it, “[Good] regulation . . . means
regulation that solves a significant problem at a
reasonable cost. To know whether a regulation
solves a significant problem at a reasonable cost,
the regulatory agency needs to know whether a
significant problem exists, the root cause of the
problem, alternative solutions that address the
root cause, the effectiveness of each alterna-
tive in solving the problem, the benefits to soci-
ety of each alternative, and the costs to society
of each alternative. This is the information that
a complete regulatory impact analysis (RIA)
provides.”**

Unfortunately, the actual record of agency
analysis of nonenvironmental regulations is
quite the opposite. Clyde Wayne Crews’s study
of the 53,838 federal rules finalized between 2001
and 2014 finds that only 246 of them (less than
one percent) quantified regulatory costs. Only
160 quantified benefits. A more recent analysis
found that between 2007 and 2016, only 137 of
the 36,255 final rules (0.4 percent) had dollar
estimates for both benefits and costs.?® Impor-
tant regulations are often classified (whether
strategically or by accident, we cannot say) as not
“economically significant” and thereby exempt
from analysis requirements. Another exemption
is obtained by issuing “guidance” rather than
formal rulemaking, although the Trump admin-
istration now requires guidance to be reviewed
together with proposed rules.

More than 20 major rules per year are “trans-
fer rules” and almost by definition underestimate
costs by orders of magnitude, despite the fact
that a more accurate estimate of costs could be
obtained by “a simple multiplication operation.”*®
By definition, a transfer rule asserts its primary
effect to be transferring a significant amount of



income from one party to another rather than
creating a significant aggregate cost. However,
the assertion is questionable because transfers
often “induce moral hazard or other inefficient

behavior,”?’

especially when the transfer is to or
from federal taxpayers, which is typical of federal
transfer rules. OMB Circular A-94 has long guided
agencies on how to quantify the marginal excess
burden of transfers to and from federal taxpayers,
but agencies have not adhered to the guidance.
More recently, OMB sought public comment on
more sternly requiring agencies to use multiplica-
tion to estimate the economic distortions created
by transfers.?®

The Federal Communications Commis-
sion (FCC) under Tom Wheeler (2013-17) is an
example of an agency that promulgated eco-
nomically important regulations such as privacy
mandates and “net neutrality” price regulations
on business-to-business transactions without
professional cost-benefit analysis. As a former
publisher of the Wall Street Journal put it, “The
White House and FCC acted on pure ideology.
Cost-benefit analysis? What’s that?”?’ The FCC’s
chief economist in 2014 described his agency’s
rules as “an economics-free zone” in which “a
fair amount of the economics was wrong, unsup-
ported, or irrelevant.”** The CEA estimates that
just two of the rules issued by the FCC in 2015
and 2016 had annual regulatory costs in the tens
of billions of dollars.'

Regulatory Costs are Underestimated
by Orders of Magnitude

An important example of underestimating regu-
latory costs was mentioned above: the 2016 pro-
hibition of “junk” insurance plans. No cost was
assessed for that rule because the rule was des-
ignated as not economically significant, but this

designation is not supposed to be used unless
there is no material adverse effect on any sector
of the economy. It is absurd to deny any mate-
rial adverse effect from a prohibition of a prod-
uct that 2 million people would be purchasing
(as estimated by the nonpartisan Congressional
Budget Office).*® The CEA later estimated that
the annual cost of this regulation was $13 billion,
which is 130 times the monetary threshold for
economic significance.

The FDA’s regulation of generic prescription
drugs is another example. It had such a burden-
some approval process for generic manufacturers
that sometimes only one company was making a
generic. A few lucky or well-connected compa-
nies were able to sell a drug they did not invent
ata price about as high as when the inventor had
the monopoly. When the FDA put those proce-
duresin place, no cost was assessed because they
were promulgated as a “guidance” document
exempt from the cost-assessment requirement.
The CEA estimated that these barriers to entry
were costing consumers tens of billions of dollars
per year.*®

As a third example, we note how the FDA
has at times minimized or ignored the actual
effects of its policies to avoid acknowledging
them as regulatory costs. The FDA asserts that it
intends its prescription-opioid policies (among
others) to “actually result in a decrease in misuse
and abuse, and their consequences, addiction,
overdose and death, in the community.”** The
actual result, however, involves illicit markets,
yet the FDA refuses to recognize that any illicit
activity results from its policies, even retrospec-
tively. One doctor stated at an FDA conference to
evaluate the impact of the agency’s opioid “refor-
mulation” policy, “As FDA we don’t have much
control over Mexican cartels and the availability
of low-cost heroin.”** Another, speaking on the



same topic, said, “Don’t try to measure things you
can’t control.”* Meanwhile, studies suggest that
thousands of people overdose on heroin and fen-
tanyl (these are illicitly manufactured opioids)
as a result of the FDA’s prescription policies that
cause consumers to switch away from prescrip-
tions and toward the illicitly manufactured opi-
oids.*” We are not saying that the FDA should
lightly regulate prescriptions merely to entice
consumers away from heroin, but rather that a
cost-benefit analysis should acknowledge all
important costs—medical and nonmedical—that
result from a regulatory action. As the National
Academies of Sciences, Engineering, and Medi-
cine put it, the FDA should “consider the poten-
tial effects of these interventions on illicit mar-
kets . .. and take appropriate steps to mitigate
those effects.”*®

A fourth example is the “rebate” rule pro-
posed by the Trump administration.** “Rebates”
are checks written by drug companies to health
insurance plans as part of the competition for
plan business and would have been prohibited
in the Medicare segment of the prescription
drug industry. No market failure was cited, even
though OMB Circular A-4 specifies that “each
agency shall identify . . . the failures of private
markets or public institutions that warrant new
agency action.”*’ It adds that “a particularly
demandingburden of proofis required to demon-
strate the need for . .. price controls.”*! Although
HHS intended the rule to “blow up the way the

”4

industry does business”** and advertised it as

“the most significant change in how Americans’
drugs are priced at the pharmacy counter, ever,”*
it only quantified clerical costs. HHS merely esti-
mated the time it would take for businesspeople
to read the rebate rule, to read their own con-
tracts to check for compliance, and perhaps to fill

out a form. The cost of the rule was calculated as

time spent reading and performing other cleri-
cal activities multiplied by the hourly wage rate,
which proved to be a mere 0.03 percent of the
revenue of the industry segment being regulated.
There is nothing smart or evidence based about
a cost estimate that ignores how prohibiting a
mechanism of competition (the rebates) might
affect competition in the market or might create
any other cost beyond paperwork.

In some instances, OMB specifically
exempts an agency from estimating costs and
benefits of its rules. Regulations issued by the
Drug Enforcement Administration in support of
the war on drugs are in this category.** We are
not aware of estimates of the prevalence of this
type of exemption.

Market Failures and Regulatory
Alternatives Are Not Cited

The fact that the vast majority of new rules is
implemented without quantitative estimates
of benefits or costs is merely the tip of the ice-
berg. Another issue is that the quality of analy-
sis itself (for those rules that have an analysis)
rarely lives up to the standards set by the gov-
ernment itself.*> While estimates of costs and
benefits are certainly important elements of a
regulatory impact analysis (RIA), several other
parts of an RIA are arguably even more impor-
tant. For example, before even considering ben-
efits and costs, an RIA should assess whether a
significant problem exists in the first place and
evaluate alternative approaches to solving the
problem. Unfortunately, these aspects of RIAs
are too often ignored, as shown in the Mercatus
Center at George Mason University’s Regulatory
Report Card project. This project assessed the
quality of RIAs accompanying 130 economically
significant prescriptive regulations proposed



between 2008 and 2013.*° Jerry Ellig, the lead
scholar on this project, reports that 48 percent of
these regulations were accompanied by “no sig-
nificant evidence demonstrating the existence,
size, or cause of the problem to be solved,” and
just 22 percent of the regulations were accompa-
nied by “reasonably thorough evidence showing
that a given regulation would likely achieve the
desired outcome(s).”*’

Even worse, the low quality of analysis is
often reflected in poor decision-making in the
crafting of the rules that the analyses ostensi-
bly inform. Such poor craftsmanship can occur
when an analysis fails to provide evidence that a
regulation will solve an actual problem or when
it lacks specificity as to the principal cause of a
problem.*® In 2011, for example, the Securities
and Exchange Commission (SEC) adopted a reg-
ulation that excludes the value of an investor’s
primary residence when determining whether
the individual meets the $1 million net worth
requirement to be considered an “accredited
investor” who can purchase securities that are
not registered with the SEC. The agency also
could have considered whether a net worth test
is sufficient to protect investors from making
bad investment decisions, or whether a financial
sophistication test could achieve that objective
more effectively.*” The SEC conducted no such
analyses, so it is not clear whether the regulation
solves an actual problem or does so in the most
effective way.

There are also regulations that fail to target
the principal cause of the problem. In 2015, the
FDA finalized a regulation requiring firms that
produce, process, pack, or handle animal food to
have processes and procedures in place to ensure
that animal food is as safe as human food.’® The
preliminary RIA, conducted while the FDA was
developing the regulation, did not even attempt

to estimate the benefits or identify their sourc-
es.” The final RIA estimated that the regulation
would generate $10.1 million to $138.8 million
in benefits annually by protecting humans and
pets from contaminated food. The FDA pre-
sented no empirical evidence of benefits for live-
stock, relying instead on a survey of experts who
offered their opinions on how effective the rule
would be in preventing contamination of live-
stock feed.”> The FDA failed to consider alterna-
tive approaches, especially in light of the scant
evidence.

Environmental regulations are more likely
prepared in accordance with the sound economic
principles of Circular A-4 because they have
more frequently been the subject of lawsuits. The
first myth that most regulation is environmental
thereby helps contribute to the second myth of
smart regulation. Nonenvironmental regulations
quantify hardly any of their costs. Even when
they do, they get less attention from the adminis-
tration because they are less likely to be the sub-
ject of litigation.

Paternalism with Restrictions Rather
Than Advice

We previously noted how the primary justifica-
tion of automobile standards was a paternalism
aimed at saving consumers from themselves
rather than an advisory way of giving them the
information they lacked to make their own deci-
sions. Other regulations treat businesses the
same way. In 2009, the Department of Trans-
portation’s Federal Railroad Administration
(FRA) also justified a major public safety rule by
asserting that the new regulation would create
private business benefits and by including those
private benefits in its RIA.5* The FRA had been
considering requiring railroads to implement



automatic train control systems that would
prevent collisions since at least 1986, when the
National Transportation Safety Board recom-
mended that the FRA implement regulatory
standards for a system that would create “posi-
tive train separation.”®* The FRA considered
doing just that on multiple occasions between
1994 and 2004, but each time it concluded that
the costs would far outweigh the benefits.

Even though its estimate of net benefits was
negative, the FRA’s 2004 analysis changed dra-
matically from previous versions.”® Beginning
with the 2004 analysis, the FRA included “busi-
ness benefits” in its estimate of total benefits that
the regulation would create. By contrast, the
FRA had issued reports in 1994 and 1999 which
mentioned the possibility that positive train
control systems could create cost reductions or
other benefits for railroads and shippers, but it
did not estimate the magnitude of these business
benefits or include them in net benefits calcula-
tions. The FRA’s 2004 analysis claimed that many
of these business benefits would accrue to rail-
roads, which the railroads themselves disputed.
The FRA’s analysis gives a few examples of these
hypothetical benefits, including “(1) real-time
transmission of locomotive diagnostic infor-
mation, (2) fuel savings from pacing of trains to
avoid cycles of rapid movement followed by long
waits, (3) more efficient car use due to frequently
updated and optimized dispatching, and (4)
avoided investments in track capacity because of
more efficient use of existing capacity.”>® Simi-
lar to the vehicle emissions rule discussed above,
the direct benefits from improving railroad safety
only accounted for a very small percentage—
about 3 percent—of the total benefits included in
the FRA’s analysis. The rest of the benefits came
from private benefits to railroads (about 28 per-
cent), private benefits to shippers (35 to 54 per-

cent, depending on assumptions), and social ben-
efits (15 to 34 percent).

The FRA examined positive train control
gain following the passage of the Rail Safety
Improvement Act of 2008, in which Congress
ordered the FRA to promulgate a “positive train
control” regulation. In the RIA that accompa-
nied the FRA’s final positive train control rule in
2010, private business benefits are not included
in the primary analysis, but they are included
in a sensitivity analysis. Without including pri-
vate benefits, the FRA estimated that the costs
of implementing a positive train control regula-
tion ($9.5 billion to $13.1 billion over a 20-year
period) would far exceed its safety benefits
($440 million to $674 million). The FRA’s sensi-
tivity analysis, however, concludes that the com-
bination of business benefits and social benefits
could lead positive train control to cover its costs
in 20-25 years.”’

MYTH #3: THE PRIMARY BURDEN OF
REGULATION IS PAPERWORK

The third regulatory myth, reinforced by the
other two, is that the main burden of regulation
is paperwork. Encouraged by the Paperwork
Reduction Act of 1980, federal agencies are
comparatively diligent at estimating the cleri-
cal work created or saved by their regulations.
The clerical costs seem large in an absolute
sense: in 2016, OIRA estimated that the public
spends about 10 billion hours per year filling
out federal forms.*® But this estimate refers to
all federal rules, not just the new ones. Having
looked at many of the federal rules introduced
since 2009, we clearly see that paperwork bur-
dens are just the tip of the iceberg in terms of
overall costs, but the nonenvironmental regula-
tions rarely include any estimate of the rest of



the iceberg. (The 162-page 2016 “overtime rule”
from the Department of Labor is an unusual but
interesting case, with billions of dollars of paper-
work costs, mainly because of a requirement to
track work hours for millions of employees who
would have otherwise been salaried.>)

Using the CEA’s sample of 18 nonenviron-
mental regulations,’® we estimate that the eco-
nomic costs of regulation are more than 60 times
the clerical costs. These economic costs are, to
use the terms of art specified in Circular A-4,
“resource costs” and “opportunity costs” of valu-
able economic activity that cannot occur because
of regulation. A prohibition of short-term insur-
ance plans might not require much paperwork
but nonetheless could prevent valuable transac-
tions from occurring.

In the CEA sample, the cross-regulation cor-
relation between economic costs and paperwork
costs is negative. To be clear, the CEA’s sample
is intentionally selected to identify economically
important regulations. Because the sum of eco-
nomic costs across all regulations is dominated
by the contribution of the costly regulations, the
CEA’s sample is enough to take seriously the con-
clusion that the overall total of economic costs
far exceeds the overall total of paperwork costs.

Based on its sample, CEA estimated that, in
the average year from 2000 to 2016, new regu-
lations added costs of 0.2 percent of national
income, including emissions standards.®* For
11 years, that is a cumulative increase of about
$3,000 per household. By comparison, OMB
reported that federal paperwork per household
in 2015 was about 8.4 hours more than it had
been 11 years earlier.®” If those 8.4 hours were
worth $50 each, that would be $421 added to the
average household’s paperwork costs by 2015.°
By this metric, only 12 percent of the increase in
the per-household burden of regulatory costs can

be attributed to paperwork, even though the level
of paperwork costs is impressive (10 billion hours
per year).

A 2012 final rule by the Centers for Medicare
and Medicaid Services mandated that Medicare
cover “benzos,” which are prescription tranquil-
izers such as Valium and Xanax.®* Public com-
menters had warned the agency that benzos are
vulnerable to “misuse and abuse.” Because the
tranquilizers “enhance” the feeling of opioid
consumption, including consumption of heroin
and fentanyl, they have been identified in tens of
thousands of drug overdoses since the rule went
into effect. The costs of that abuse were not even
mentioned in the RIA, let alone quantified.®®
Instead, the only cost counted was the clerical
cost because “sponsors will be required to sub-
mit information in their formulary files indicat-
ing that they will cover these drugs.”®°

Or take the case of the 1915 Seamen’s Act’s
protectionism on behalf of the maritime indus-
try, which contributed to the drowning deaths
of 844 people in Chicago.”” If the HHS were to
conduct a cost-benefit analysis of the Seamen’s
Act using a similar technique to its analysis of the
“benzo” rule, it would estimate a cost for reading
the law’s 22 pages but estimate no cost for the
844 fatalities! As long as federal rules commonly
fail to quantify resource and opportunity costs,
there has been no “triumph of the technocrats.”

CONCLUSIONS

This paper reaches conclusions about the char-
acter and quality of federal regulation using two
methods. One method is text analysis of all regu-
lations shown in the Code of Federal Regulations
at various points in time. The other method is
sampling the flow of regulation based on indi-
cators of economic importance. Both methods



contradict three commonly believed myths about
federal regulation. The general patterns are also
supported in this paper with dozens of specific
examples.

First, we find that a small minority of regu-
lation is environmental. By some measures, the
flow of new health regulation alone since the year
2000 has far exceeded the flow of environmen-
tal regulation. Second, the typical justifications
and cost assessments of the nonenvironmental
regulations are seriously lacking. Environmental
regulations can be the exception to this pattern,
which leads us to believe that the first myth about
the environmental share of regulation helps sus-
tain the second myth that technocrats have tri-
umphed in the regulatory arena owing to the
quality of their analysis. Third, although many
regulations create nontrivial paperwork and cler-
ical costs, which are the types of costs most likely
to be quantified in RIAs, the vast majority of reg-
ulation costs are economic distortions. In many
cases, agencies could make important progress
toward adhering to the sound economic prin-
ciples articulated in OMB guidance by engaging
in a multiplication operation on numbers already

appearing in their RIAs, but currently, agencies
are not exerting even this ostensibly trivial effort.

The three myths may be affecting the poli-
tics of regulation. In a country that is rich enough
for citizens to place significant value on clean air
and water, environmental regulations that help
correct pollution externalities may have benefits
that obviously justify their costs. Influenced by
the first myth, it is easy for the public to conclude
that regulation generally has benefits that con-
ceivably justify their costs, especially when reas-
sured by the second myth that the regulators are
carefully measuring costs and benefits. The spe-
cial interests seeking protection probably do not
mind that their favorite economic regulations are
aggregated with truly beneficial environmental
ones.

But the costs of special-interest regulations
do not stay hidden indefinitely. For example,
the share of small businesses citing regulation
as their “single most important problem” had
been increasing through the end of 2016 when
it reached 45 percent.®® As the costs become vis-
ible, a populist backlash against the technocrats
may follow, and perhaps deservedly so.
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