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EDERAL POLICY MAKERS, state legislators, and
state attorneys general have recently shown
interest in regulating commercial advertising
and marketing.! Several new regulatory initia-
tives are being proposed, or are already under-
way, that could severely curtail or restrict advertising or
marketing on a variety of platforms.2 The consequences of
these stepped-up regulatory efforts will be profound and
will hurt consumer welfare both directly and indirectly.

The affected platforms range from traditional media (news-
papers, TV and radio broadcasters, etc.) to the newest media
outlets (the Internet, online ad networks, social networks,
video games, mobile devices, and interactive television). This
expanded regulatory activism would apply to issues and prod-
ucts including pharmaceuticals, tobacco,’ alcohol, advertising
during children’s television programming,* online marketing
to children,’ the loudness of ads on television,® product place-
ment marketing” and testimonials,® and more. Perhaps the
most notable of these efforts is the recent push to impose a
comprehensive regulatory regime on online advertising and
data collection efforts in the name of enhancing consumer
privacy.’ This might include a so-called “Do Not Track” mech-
anism that would block advertising or data collection through
the mandatory reengineering of web browsers."°

REGULATING COMMERCIAL SPEECH

ADVERTISING CAN BE an easy target for politicians or regula-
tory activist groups who make a variety of (typically unsub-
stantiated) claims about its negative impact on society. Up
until the late 1970s, federal policy makers—especially Federal
Trade Commission (FTC) officials—aggressively regulated
advertising and marketing citing concerns such as deception,
annoyance, offensiveness, or its effect on children. At root,
what unites all such concerns, both then and now, is a general
anxiety about advertising being a supposedly manipulative
or unnecessary force in society. John Calfee of the American
Enterprise Institute has aptly dubbed this the “fear of persua-
sion” and noted that such “attacks on advertising are ironic in
the extreme” since “the essence of persuasion is the absence
of coercion.”™

The aggressive regulatory stance of the ’60s and *70s even-
tually came under intense scrutiny by economists and the
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courts, however, and federal authorities reconsidered and
relaxed advertising regulations throughout the 1980s and
’90s. Academic and government research revealed that,
despite the best of intentions, advertising and marketing
restrictions were driving up prices, creating barriers to entry,
and denying consumers important information about goods
and services.”? That latter problem eventually captured the
attention of the Supreme Court, which began ruling in the
’70s that restrictions on commercial speech were an affront
to the First Amendment. For these reasons, the FTC and the
courts largely deregulated advertising markets—at least the
most onerous, preemptive policies—and then, more sensibly,
focused on policing clear-cut cases of deceptive advertising
or consumer fraud.

HOW ADVERTISING & MARKETING BENEFIT
CONSUMERS

THE ROLE OF commercial speech in a free-market economy
is often misunderstood or taken for granted. Despite regu-
lators’ concern, consumers actually benefit from advertising
and marketing in three important ways:

1. Informational / Educational Effects

Advertising provides important information and signals to
consumers about goods and services that are competing for
their allegiance. This helps address an otherwise intractable
information problem that would go unsolved without adver-
tising’s claims and counter-claims about goods and services.
As Nobel laureate economist George Stigler pointed out in
his legendary 1961 article on the economics of information,
advertising is “an immensely powerful instrument for the
elimination of ignorance.” Similarly, John Calfee has argued,
“advertising has an unsuspected power to improve consumer
welfare” since it “is an efficient and sometimes irreplaceable
mechanism for bringing consumers information that would
otherwise languish on the sidelines.”** More importantly, Cal-
fee argues:

Advertising’s promise of more and better informa-
tion also generates ripple effects in the market. These
include enhanced incentives to create new informa-
tion and develop better products. Theoretical and
empirical research has demonstrated what genera-
tions of astute observers had known intuitively, that
markets with advertising are far superior to markets
without advertising.’®

In other words, advertising educates. It ensures consumers
are better informed about the world around them, and not
just for the goods or services being advertised.! It also raises
general awareness about new classes or categories of goods
and services. It helps citizens in their capacity as consumers
to become knowledgable about the options at their disposal
and the relative merits of those choices. For example, a Febru-
ary 2010 poll by About.com found that “While one-third of the
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WAYS THAT ONLINE ADS HELP WHEN RESEARCHING/SHOPPING
ONLINE ACCORDING TO U.S. INTERNET USERS (JANUARY 2010)

They make me aware of a product/
service | did not know about

They help me comparison ship and
save money

M

Source: eMarketer, About.com "2010 Consumer Survey" (January 20, 2010)

They help me find what |
am looking for

Other

online buyers who were aided by ads said they helped them
save money, the majority appreciated online ads for inform-
ing them about a product or service previously unknown (see
figure 1).”V This is the educational power of advertising at
work and it suggests that many consumers do understand and
appreciate the benefits of commercial speech.

Because of the important educational role played by adver-
tising and marketing in the economy, the Supreme Court has
made it clear that, like other forms of speech, commercial
speech deserves First Amendment protection. “Both the
individual consumer and society in general may have strong
interests in the free flow of commercial information,” the
Court noted in Va. Pharmacy Bd. v. Va. Consumer Council **
“As to the particular consumer’s interest in the free flow of
commercial information, that interest may be as keen, if not
keener by far, than his interest in the day’s most urgent politi-
cal debate,” Justice Blackmun stressed in that decision.” The
Court continued:

So long as we preserve a predominantly free enter-
prise economy, the allocation of our resources in large
measure will be made through numerous private eco-
nomic decisions. It is a matter of public interest that
those decisions, in the aggregate, be intelligent and
well informed. To this end, the free flow of commer-
cial information is indispensable.?

The Court’s reasoning in its commercial speech jurispru-
dence, notes Media Institute scholar Richard T. Kaplar, can
be summarized with the following syllogism:

Economic concerns are as important to our society as
political concerns. By extension, economic informa-
tion is as important as political information. Political
information receives full First Amendment protec-
tion. Therefore, economic information should receive
full First Amendment protection.?

“Truthful speech about lawful products and services deserve
full First Amendment protection.” Kapler concludes. “This
is a simple proposition, but its implications for freedom of
speech extend far beyond advertising.”?




2. Market / Competitive Effects

Advertising also keeps markets competitive by keeping com-
petitors on their toes and forcing them to constantly respond
to challenges by rivals who are offering better or cheaper
services. This ensures consumers have more choices at their
disposal. “The freedom to advertise encourages businesses
to create new brands and improve old ones,” argues William
F. Arens, author of Contemporary Advertising.? Moreover,
he notes, it “promotes the existence of more sellers, and that
gives consumers wider choices.”?*

As aresult, advertising helps keep prices low (or even at zero)
for many goods and services, especially media and entertain-
ment offerings.?> In Bates v. State Bar of Arizona, the Supreme
Court confirmed the importance of advertising and marketing
to the free-market economy, noting:

commercial speech serves to inform the public of the
availability, nature, and prices of products and services,
and thus performs an indispensable role in the alloca-
tion of resources in a free enterprise system. In short,
such speech serves individual and societal interests in
assuring informed and reliable decisionmaking.?®

3. Media Promotion / Cross-Subsidization

Third, advertising benefits society by subsidizing the cre-
ation of news, information, and entertainment. “Advertis-
ers are critical to the success of commercial media because
they provide the primary revenue stream that keeps most of
them viable,” argues Robert G. Picard, author of The Econom-
ics and Financing of Media Companies.”” Mary Alice Shaver of
the University of Central Florida puts this support in context:
“Advertising revenues pay for virtually all broadcast media,
70 percent to 80 percent of support for newspapers and an
equally high percentage for magazines.”*

Advertising is proving increasingly to be the only media
industry business model with any real staying power for
many media and information-producing sectors. Pay-per-
view mechanisms, micropayments, and even subscription-
based business models are all languishing.?” Consequently,
the overall health of modern media marketplace and the
digital economy—and the aggregate amount of information
and speech that can be produced or supported by those sec-
tors—is fundamentally tied up with the question of whether
policy makers allow the advertising marketplace to evolve in
an efficient, dynamic fashion.

Increasingly, however, consumers are showing a strong pref-
erence for advertising-supported content and services, espe-
cially online where “free” is the order of the day.*® Of course,
the “free” business model predated the Internet in the form of
advertising-supported over-the-air TV and radio broadcasts
and low-cost daily newspapers. Without the cross-subsidy
that advertising provided, those media outlets would have had

to charge significant sums for the information and entertain-
ment they made available to the public.

Which raises another under-appreciated point: Advertis-
ing support promotes media independence. As Arens rightly
notes, “[advertising] facilitates freedom of the press and pro-
motes more complete information.”® In the early days of the
American republic, “private contributions, subscriptions, or
political parties supported most newspapers,” notes Anthony
R. Fellow, author of American Media History.*? But advertis-
ing helped liberate media operators from both public and pri-
vate patronage and influence. Commenting on the importance
of advertising to journalism legends such as Joseph Pulitzer
and William Allen White, media historian Paul Starr, author of
The Creation of the Media, says “just as abundant advertising
gave Pulitzer the independence to criticize corporate as well
as government abuses, so it gave White the material basis for
his editorial independence.”® Starr concludes that, for news-
paper providers large and small alike, “the increasingly strong
commercial foundation of journalism became a basis of inde-
pendent power and influence, locally as well as nationally.”3*

CONCLUSION

FOR THESE REASONS, a stepped-up regulatory crusade against
advertising and marketing will hurt consumer welfare since
it will raise prices, restrict choice, and diminish marketplace
competition and innovation—both in ad-supported content
and service markets, and throughout the economy at large.
Simply stated, there is no free lunch. Something must sustain
that content and culture and, increasingly, that something is
advertising. That is equally true for traditional “analog era”
media content as for newer digital and online offerings.

While it will likely be difficult to slow or reverse the cur-
rent campaign against advertising and marketing, at a mini-
mum, the surreal “something-for-nothing” quality of these
debates must end. Those who criticize advertising and call
for expanded regulation should be required to provide a strict
cost-benefit analysis of the restrictions they propose. In par-
ticular, regulatory advocates must explain how the content
and services supported currently by advertising and market-
ing will be possible if those techniques are choked off. Impor-
tantly, the “harm” critics claim advertising or marketing
efforts give rise to must be concrete, not merely conjectural.
Too much is at stake to allow otherwise.
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