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The US government’s response to the COVID-19 crisis included the exercise of emergency powers
to suspend rules and regulations that hindered society’s efforts to mitigate the pandemic. It will
be important to rescind or revise many of those regulations after the crisis, but we insist that this
goal should be achieved through the legislative process. Effecting regulatory overhaul by extending the emergency powers may call into question the legitimacy of the new policies. Consequently,
we recommend amending the National Emergencies Act to end the practice of extending special
authorities indefinitely.

COVID-19 EMERGENCY POWERS
As the disease quickly spread in the United States, the Trump administration invoked emergency
powers under existing statutes:1
1.

Under the Stafford Act, the administration bolstered the funding and authority of the
Federal Emergency Management Agency to better coordinate and support state and local
emergency assistance efforts.2

2. Under the National Emergencies Act, the administration declared a national emergency.
This declaration allowed the secretary of the Department of Health and Human Services
(HHS) to waive or modify legal restrictions, including, for instance, limits on the use of
video conferences for medical appointments and requirements for hospitals and healthcare providers to expand their capacity.3
3. Under the Defense Production Act, HHS may require private businesses to prioritize government contracts to produce medical equipment and supplies.4
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Declaring a national emergency in itself also allows the president to potentially access a host of
other emergency powers, and the law does not require the exercise of those powers to be related
to the crisis at hand. According to the Brennan Center for Justice, there are 136 statutory provisions available during national emergencies, 96 of which require nothing more than the president’s
signature.5 These powers are wide-ranging, covering not only public health but also the military,
trade, agriculture, transportation, communications, criminal justice, and more.6

THE STICKINESS OF NATIONAL EMERGENCY POWERS
The National Emergencies Act (NEA) was enacted in 1976 as an effort by Congress to limit the
president’s emergency powers. A 1973 Senate report that set the stage for the NEA warned that
the president’s extraordinary emergency powers, ordinarily exercised by Congress, could “affect
the lives of American citizens in a host of all-encompassing manners . . . without reference to
normal Constitutional processes.”7 The academic literature has also long established that, if
the government’s newfound authorities lingered after an emergency, its “visible hand” would
burden the economy and undermine individual liberty.8 Consequently, the 1976 law rescinded
previous long-lasting emergency declarations and laid down ground rules for the president to
make new ones.9
The NEA has not worked as intended, with emergency declarations remaining in force long after
their triggering events. The eight presidents since 1976 have declared a total of 64 national emergencies under the NEA, 35 of which are still in effect to this day and most of which outlasted their
motivating emergencies.10 The oldest existing one, Blocking Iranian Government Property, was
declared in 1979 following the Iran hostage crisis, an emergency that was resolved in 1981 by the
signing of the Algiers Accords.
There are two obvious problems when emergency declarations outlast their triggering events.
First, while there might be continued need for certain policies, implementing them through prolonged emergency powers was not the purpose of the NEA. It is one thing to argue for the necessity
of continuously sanctioning the Iranian regime since 1979. It is quite another not to pass sanctions
bills for that purpose for four decades. Emergency-facilitated policies, even if effectively achieving
desired outcomes, circumvent the checks and balances of the legislative and judicial processes.
They shouldn’t.
Second, prolonged declarations can also be used as a pretext to serve other goals unrelated to
the crisis. For instance, President Trump ordered the Air Force in 2017 to recall up to a thousand
retired pilots for active duty in order to meet the flier shortage.11 That was an exercise of emergency
powers under the lasting 9/11 declaration, even though Osama bin Laden had been dead for six
years. As another example, in 2009 President Obama reduced federal employees’ statutory pay
raises in order to curb the budget deficit. That was an exercise of emergency powers also under the
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9/11 declaration.12 In fact, federal workers’ pay increases were reduced or eliminated throughout
the Obama administration under various emergency excuses.13
Americans should not lose sight of the fact that if emergency declarations are not terminated after
COVID-19, all 136 emergency powers will remain, as well as the possibility of their abuse.

MAKING POSITIVE CHANGES PERMANENT
Our colleagues at the Mercatus Center at George Mason University have proposed a reform modeled after the Base Realignment and Closure Commission that succeeded in the politically difficult
task of closing 350 military bases. Their initiative would establish a similar commission to revise
rules and regulations suspended under the COVID-19 crisis that have little or no reason to remain
on the books.14 This brief recommends a complementary measure to that initiative. We propose
to amend the NEA to limit emergency powers in the executive branch and consequently remove
the path of regulatory overhaul by executive fiat under those special authorities.

Reforming the National Emergencies Regime
When the pandemic ends, the government should terminate the COVID-19 declaration and, more
importantly, initiate a fundamental reform of the NEA. The status quo allows an emergency declaration to linger indefinitely because the president can renew it every year by giving notice to
Congress. In turn, Congress can terminate a declaration at any time with a joint resolution, but a
supermajority is required to override a presidential veto.15
The new national emergencies regime should contain the following provisions:
1.

Each declaration of a national emergency should expire after a short period of time (e.g.,
six months) unless an extension is approved by Congress.

2. Each Congress-approved extension should also expire after the same amount of time (e.g.,
six months) unless a further extension is approved by Congress.
3. Declarations cannot be extended indefinitely; in total, they should last no longer than a
few years.
4. All existing declarations should also be governed by these new rules.
This new regime would not only help restore the “emergency” nature of emergency powers but
also affirm the role of Congress in deciding what policy changes introduced during the emergency
are worth keeping.
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Civil Society Participation
Civil society should also actively participate in the review of emergency powers. First, regardless
of the status of an emergency declaration, there is much room for constructive conversations about
whether the underlying crisis has subsided. In the case of an infectious disease, this might mean
determining whether the number of new cases is significantly reduced or contained in limited
regions, whether there is a vaccine or treatment, or simply whether society has decided to return
to normalcy. There are no one-size-fits-all criteria for this or any other crisis, which is why we
call for a national conversation on the half-life of the COVID-19 pandemic.
Second, taking stock of the major policy changes introduced by the COVID-19 emergency powers—
including which new authorities were brought in and which outdated restrictions were lifted—is
another worthwhile national conversation that needs input from both experts and nonexperts. This
sort of deliberation should reconcile the values inherent to domains of expertise—policy, medicine,
epidemiology, etc.—and the experience of communities and households who weathered the storm.
1.

We advocate for an open platform where citizen journalists, healthcare professionals,
policy analysts, and the public can report meaningful policy changes during crises and
hold the government accountable for emergency-induced policymaking. A good model for
this recommendation is the website PauseRegulations.com, created by economists Richard
Thaler and Sendhil Mullainathan to elicit crowdsourcing of an inventory of restrictions
that slowed down the response to COVID-19.

2. The National Academies of Sciences, Engineering, and Medicine have long been providing independent and science-based advice on important public policy issues.16 They can
now host this deliberation that combines expert knowledge with the wisdom of regular
citizens who understand how the crisis affected their lives.
Crises and civil society’s initiatives to avert them can present rare opportunities for “maintenance
work” on public policy. The United States urgently needs to lighten the burdens of regulations.
But policymakers must not sacrifice the legitimacy and sustainability of regulatory overhaul for
expediency. The government’s powers under the NEA were not granted for that purpose. Reforming the regime of special authorities to remove the temptation to take shortcuts is necessary to
maintain accountability and legitimacy of government.
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